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SUPPLEMENTARY BENEFIT

Claimant not notified of tribunal hearing.

The claimant appeafed against an award of supplementary allowance and stated
that he wished to ask the tribunrrf for some clothes and cooking utensils. The
supplementary benefit officer treated the latter as a claim for single payments,
refused the application and treated the claimant as also having appeafed against
the refusal. The tribunal dismissed the appeals on both points. The claimant
appealed.t: a Sociaf Secu;hyCommissioner on the main ground that he had not
been notlfled of the hearing.

Held that:

1. it is desirable that when a claimant (who did not attend the tribunaf)
complains that he has not received notice of a hearing the Department
should refer the complaint to the tribunaf for consideration under
regulation 3 of the Social Security (Correction and Setting Aside of
Decisions) Regulations 1975 (paragraph 4);

2. itisthe duty of thetribunal when acltimant does notattendand is not
represented to ask the cIerk if the cIaimant has been properly notified of the
hearing; and the clerk should corneto thehearing prepared to answer that
question. Ifheisunable toshowdue notification tothesatisfaction of the
tribunaf, they must adjourn the hearing (paragraph 7);

3. the supplementary benefit officer could have insisted on the claimant’s
giving a separate notice of appeal on the singfe payment question in
compliance with rule 4 of the Appeafs Rules. By not doing so, he waived
strict compliance with the rule and could not now insist that the claimant
shotdd apply out of time forleave toappeaf against therefusal of the single
payments (paragraph 8).

The appeal was aflowed.

1. My decision is that the decision of the supplementary benefit appeal
tribunal dated 21 January 1982 is erroneous in point of law for want of
compliance with the rules as to notice of the proceedings and it is set aside
accordingly. The matter must be referred back to another tribunal.
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and, except with the consent of the interested persons, the tribunal
shall not proceed with the hearing of the appeal unless such notice
has been given. ” ,.

The words apparently at the end of and forming part of sub-paragraph (c)
are in my judgment intended plainly to qualify the whole and when rule 3 of
the Supplementary Benefit and Family Income Supplements (Appeals)
Amendment Rules 1982 [S.1. 1982 No 401 amended rule 5 by inserting a
minimum period of reasonable notice the opportunity was taken at the same
time to state specifically that the closing words should be retained but not as
part of sub-paragraph (c). In the present case it has not been shown that the
required notice had been given to the claimant and the proceedings must be
set aside.

7. As a practical matter it is the duty of the appeal tribunal when a
claimant does not attend and is not represented on the appeal to ask the
tribunal clerk if the claimant has been properly notified of the hearing; and
the tribunal clerk should come to the hearing prepared to answer that
question. It will be best if he can produce a completed copy of the form
LT212 as sent to the claimant showing the day, time and place notified
together with particulars derived from the Department’s records of the date
of posting to the claimant. And the record of the proceedings should show
that this has been done or (where this is the case) how otherwise the tribunal
was satisfied that the absent claimant was notified of the hearing. If the
tribunal clerk is unable to show due notification to the satisfaction of the
tribunal they must adjourn the matter. If they do not, the proceedings will
probably prove abortive.

8. In the present case the benefit officer has made a further special
submission about the claim for clothing and cooking utensils. It will be
recalled that the claim was first made on the notice of appeal against the
benefit officer’s decision awarding a supplementary allowance. The benefit
officer’s decision refusing a single payment for those items was not given
until some days after the notice of appeal itself so that the notice of appeal
could not operate as a notice of appeal against the subsequent decision on
the single payments question. No other notice in writing of the kind
contemplated by rule 4 of the appeals rules has been given but the benefit
officer treated the claimant as having appealed against the single payments
decision. He would have been fully within his rights if he had insisted on the
claimant’s giving a separate notice of appeal in writing on the single
payments question in compliance with rule 4. But he did not do so, but
instead treated the claimant as having properly appeaJed. Having taken this
course he in my judgment waived strict compliance with the rule, and
cannot now insist that the claimant should apply to the appeal tribunal
chairman for leave, out of time, to appeaJ against the decision on the single
payments claim. Accordingly I set the decision aside on both points and
direct that both points be referred to another appeal tribunal.

(Signed) J. G. Monroe
Commissioner
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