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Here is a summary of how we dealt with these two


problems


Clive Davis

Welfare Rights Officer

Newcastle Welfare Rights Service
summary of the Commissioners and higher court decisions in PART C. OF the ‘further information’ FORM
frequent attention with a bodily function:
MALLINSON
-
Attention and supervision are not mutually exclusive.


-
An incident of attention should be “aggregated with other incidents and in the result there may be frequent attention.”


-
Attention can be verbal e.g. guiding.


-
“If the function cannot take place without assistance, that assistance is likely to constitute attention.”


-
“The attention is in connection with the bodily function if it provides a substitute method of providing what the bodily function would provide if it were not totally or partially impaired.”


-
Attention is with lack of sight or lack of hearing.


-
Preferable to focus on the function that is impaired (sight/hearing) - rather than on those different functions (walking etc. etc.) which (s)he could perform but for the loss of sight or hearing.


-
The rules provide adequate safeguards to ensure only reasonably required attention is included without adopting a restrictive approach to the other requirements.


-
To discover if rules are satisfied, “usually involves doing no more than looking … at the claimant’s account of what he can and cannot do together with the relevant medical report and asking four simple questions: 



(1)
Has the claimant a serious disability ? 





(2)
If so, what bodily function does it impair ? 



(3)
Does he reasonably require attention in connection with 
those functions ? 





(4) 
Is that attention frequent ?”

FAIREY/HALLIDAY
-
Rejected contention that “relevant attention must be essential or necessary for life and that attention must not be taken into account if it is merely desirable.”


-
“The test in my view, is whether the attention is reasonably required to enable the severely disabled person as far as reasonably possible to live a normal life.  He is not to be confined to doing only the things which totally deaf (or blind) people can do and provided with only such attention as keeps him alive in such a community.”


-
“In my opinion the yardstick of a “normal life” is important; it is a better approach than adopting the test as to whether something is “essential” or “desirable”.  Social life in the sense of mixing with others, taking part in activities with others, undertaking recreation and cultural activities can be part of normal life.  It is not in any way unreasonable that the severely disabled person should wish to be involved in them despite his disability.  What is reasonable will depend on the age, sex, interests of the applicant and other circumstances. “


-
“To take part in such activities sight and hearing are normally necessary and if they are impaired attention is required in connection with the bodily functions of seeing and hearing to enable the person to overcome his disability. “


-
“It was right to include in the aggregate of attention that is reasonable required “such attention as may enable the claimant to carry out a reasonable level of social activity.””


-
“Providing someone who can explain or translate normal conversation, or radio, or film speech….is also capable of constituting “attention”.”


-
“The provision of an interpreter to use sign language is .. capable of providing “attention”.”


-
Re. the issue of ‘extra effort’ involved in one to one communication and ‘initiating communication.’    Lord Slynn made a somewhat misleading statement.  He said Rebecca Halliday’s argument  (that the above kinds of attention could count) was “rejected” by the Court of Appeal and “abandoned” in the House of Lords.  In actual fact the Court of Appeal agreed with the commissioner that it could be included.  See the “supplement to the further information form” which quotes all the relevant passages in the Court of Appeal.

COCKBURN
-
The attention must be provided in the claimant’s presence. But the helper and claimant need not be in the same room all the time. The crucial factor is that the help is not done away from the claimant.


-
Thus - in this case - accompanying a person with bladder problems to the toilet counts, so too does changing that person’s clothes and bedding. So too does coming to the house to strip the bed and staying to rinse and hang it up. However, taking away and washing the laundry cannot count.


-
The above should not be understood to exclude an incidental activity which might occur out with the presence of the claimant during the course of what is otherwise an attention given to and in the presence of the claimant.


-
Although washing linen is a “household chore”  (and would have been excluded according to earlier case law) there “is sufficient continuity  between the applicant’s incontinence and the presence of another person to deal with the consequences on the spot to satisfy the section.”

R v Social Security
-
Profoundly deaf person may qualify if needed attention to commissioner ex

enable him to communicate

parte Butler


.

CSA/113/91
-
Initiating communication with a deaf person is attention - so too is help with emitting communication.

and CSA/83/90
-
Point is not quality but quantity of attention


-
Attention needs may well increase as deaf person gets older.


-
Attention and supervision can overlap.

HEO(AO)18/95
-
Internal guidance advising AO’s to follow CSA/113/91

CSA/249/92
-
Improving 2 way communication probably not included but judgement of degree and fact to be made. See, Halliday/Fairey above and CDLA8216/1995, CDLA/16668/1996 etc. below.

R(A)1/73
-
Attention and supervision can be provided simultaneously.


-
Requires means required, not necessarily provided.

R(A)2/80
-
Frequent means several, not once or twice.

CA/140/85
-
Tribunal wrong to use “de minimus” approach.

CA/281/89
-
Attention can include help with more than one bodily function.

R(A)3/86
-
Requires means reasonably requires.

R(A)3/89
-
Reasonably required.  Cannot restrict claimant.

2/84(AA)
-
Entitled to lead normal life.

CA/177/1988
-
Claimant depressed due to blindness and ill health



“active stimulation (comfort and reassurance) can amount to attention”

CDLA/267/94
-
Giving help to (blind) person whilst s/he cooks can be included as attention. But not if the cooking is done for the person. 


-
5 January 1996, Mallinson (& Hall CA) applied, blind

CDLA/11652/95
-
Assistance with domestic tasks and shopping included


-
AO misses point of long standing principle which was reaffirmed by Mallinson/Fairey/Cockburn: 


-
Help is not included if tasks done for claimant. It is included if claimant needs help to do the tasks himself - to supplement his missing sight (para. 10).


-
8 August 1997, Mallinson/Fairey/Cockburn applied, blind.

CDLA/12381/96
-
Sums up principles in Mallinson/Fairey/Cockburn (para 3)


-
Gives example; shopping done for claimant not included but is if it is reasonably necessary to assist claimant with her shopping.


-
10 November 1997, Mallinson/Fairey/Cockburn applied, blind.

CDLA/3711/1995
-
If help was given in “claimant’s presence and was given in such a way as to assist her to carry out the activity itself it could count”.


-
Gave shopping and cooking as examples.


-
4 December 1997.

CDLA/8167/1995
-
Domestic help could count if given to help the claimant carry out the activity himself 


-
Did not think helping a blind person check her appearance, locate things, check if a picture was hung properly counted 



(but Mallinson thought reading to a blind person could count!)  Prefer HL judgement. See different approach by above decisions.


-
27 November 1997, Mallinson/Fairey/Cockburn applied,  blind.

CDLA/15444/1996 
-
Domestic tasks can be included if given to help claimant carry out the activity herself. 



Help feeding claimant’s guide dog left for tribunal to decide on.



21 November 1997, Mallinson/Fairey/Cockburn applied, blind.

CDLA/16434/1996
-
Attention to a deaf person whilst s/he shops can count


-
24 October 1997, Fairey applied, deaf

CDLA/16996/1996
-
Attention to help blind person deal with her children can be included.



10 December 1997 (Sanders) Mallinson, Fairey, Cockburn applied. 



CSDLA/314/97 (May) had disagreed with this decision of Sanders. However, CDLA/16996/1996 (Goodman) had both decisions before him and preferred the Sanders decision.

CDLA/16129/1996
-
Attention to help blind person deal with her children can be included.



13 October 1998 (Goodman) Mallinson, Fairey, Cockburn applied. 



This decision preferred CDLA/16996/1996 rather than CSDLA/314/97.

CDLA/8216/1995
-
CA/249/92 (above) does not rule out two way communication being counted


-
Ordinary two way communication with sign language does not count but it might if there are additional difficulties. Eg. If one of them is not adequately skilled in sign language.


-
Furthermore, (as was accepted by Fairey CA and not contradicted in the HL) any extra effort required of another person to initiate two way communication with a deaf person with a deaf person could count.


-
Date ?  Fairey applied, deaf

CDLA/15884/1996
-
Two way communication between people fluent in sign language or lip reading does not count but:


-
Extra effort is required for example to initiate two way communication can count.


-
Gives best description of how Halliday Court of Appeal decided on “extra effort” and “initiating communication”


-
10 November 1997, Fairey applied, deaf

CDLA/333/1994
- 
As above.



1 April 1998, Fairey applied, deaf.

CDLA/16211/1996
-
Communication is a bodily function


-
Fluent two way sign language does not count but:


-
Additional difficulties in two way communication because for example one is not skilled in sign language can count.


-
Furthermore, (as was accepted by Fairey CA and not contradicted in the HL) any extra effort required of another person to initiate two way communication with a deaf person with a deaf person could count.


-
Attracting a deaf person’s attention by touch, gesture, by switching lights on and off, or by other means can be included.


-
16 December 1997, deaf.

CDLA/16668/1996
-
“Extra effort” and “initiating communication” can count.


-
Help with reading and writing can count if person has difficulty with it due to deafness.


-
The DSS representative fully agreed with the claimant’s representative on these issues.


-
Can count attention with activities the deaf person would do if s/he actually received the attention (if s/he were not deaf). The regulation is:  “requires” not receives.


-
8 April 1998, Fairey applied. Deaf.

CDLA/17189/1996
-
“Extra effort” and “initiating communication” can count.


-
9th January 1998. Fairey applied. Deaf.

CDLA/3360/1995
-
The attention needs due to ‘disturbed behaviour’ can be counted, if it is due to a disability such as deafness.

C12/92(AA)
-
Decision on “substantially in excess” rule for children.

(not in pack useful for children)

CSDLA/43/97
-
Commissioner May decides that writing messages between a 

(not in pack)

deaf person and a non deaf person cannot count because there is no element of service (from a third person -interpreting).  There are 2 ways of dealing with this:

1. This decision was appealed to the Court of Session in Scotland.  It decided to allow the appeal and “quash” the commissioners decision by consent.  This means the commissioners decision is annulled or set aside.  Its legal status is that it is as though it never existed and is not legally binding on tribunals or decision makers.  Send a SAE if you want a copy of the Court of Session decision.  However, they may still want to take it into account.  In which case, here is some case law you may wish to consider:

2. It is accepted that fluent 2 way communication cannot be included. However, it can be included where it is not so fluent and extra effort is needed to help the deaf person communicate. This was accepted by the Fairey Court of Appeal and not disputed in the House of Lords. There are many  Commissioners which state this. CDLA/16668/1996 specifically includes helping a deaf person with reading and writing. See the decisions above and the “supplement..” below.  In the Mallinson decision Lord Woolf said that having someone read to a blind person counts (page 11). That is 2 way. Similarly if a deaf person has difficulty understanding something written and needs extra help to understand it that should be included. What is the difference between explaining something in writing to a blind person and explaining something to a deaf person  -even if that has just been written by the same person; it is still the same kind of service.  Lord Slynn stated that “The reception of sound, its communication to the brain ...” are all bodily functions. See also CSDLA/867/97 below.

CSDLA/867/97

Another May decision, where he ALSO states that hearing is the bodily function, communication is not. Nor is reading which is a cognitive function of the brain. However, Lord Slynn in the Fairey HL decision has already dealt with this distinction. He considered Hobhouse L.J’s distinction (in Mallinson HL) between ‘bodily functions’ and ‘disability’. Lord Slynn states that “The two are in any event linked and it is not possible to treat them as wholly separate. If the bodily function is not working properly that produces the disability which makes it necessary to provide attention. The attention is provided by removing or reducing the disability ... or in some cases to provide a substitute for it.”  He also said that  “The reception of sound, its communication to the brain ...” are all bodily functions.  



And, “Providing someone who can explain or translate normal conversation, or radio or film .. is capable of constituting “attention.”   “It provides an alternative way of fulfilling the hearing function.”  Lord Slynn is also able to include help to enable a disabled person live as much a  ‘normal life’ as possible. “Social life in the sense of mixing with others, taking part in activities with others, undertaking recreational and cultural activities can be part of normal life.” What Lord Slynn has done here is widen out the kinds of help that flow from the initial identification of what the impaired bodily function is. The Mallinson judgement stated that reading to a blind person is included. There is no difference in helping a deaf person to read something a person has written. This is of course a cognitive function as well but it is fundamentally restricted because of the blindness.  



Even before the Mallinson judgement, CSA/113/91 and CSA/83/90 decided that initiating communication was in connection with the lack of hearing even though it was also in connection with an intellectual function too. 



Also see tribunal of commissioners decision CDLA/714/1998 (lead case).  Although it is about the lower mobility component, it states that the supervision required through anxiety can be included if the anxiety is due to the deafness.  The same principle can apply to attention.  So long as the causal link is proven, anxiety or other ‘cognitive’ functions (that May dismisses) can therefore be included.

LOWER RATE MOBILITY COMPONENT:
In June 2000 a tribunal of commissioners (lead case – CDLA/714/1998) has settled the 

Conflict in commissioners decisions regarding guidance and supervision and Deaf people.  See the summary at the end of Part B in the Further Information Pack.

For reference, the commissioners decisions that have been overtaken by this decision are:

CDLA/14307/1996

CDLA/3360/1995
CDLA/16668/1996

CSDLA/867/97

CDLA/1684/1998

CDLA/1357/1998

SUMMARY OF PART C. OF THE FURTHER INFORMATION FORM
NOTE:
( 
symbol indicates a comment or reference to a relevant section in part B. 



No symbol means the principle applies to all. 

Relevant enactment:
Section 72 Social Security Contributions and Benefits Act 1992

“... a person shall be entitled to the care component of a DLA for any period throughout which -

(b) 
he is so severely disabled physically or mentally that, by day, he requires from 
another person - 


(i)
frequent attention throughout the day in connection with his/her


bodily functions;  or


    .......................................”

1.
Attention with bodily functions

(a)
hearing is a bodily function Mallinson:

· “in connection with” - means “doing for the disabled person what a normal (!) person would do for himself”.
· attention can be verbal e.g. guiding.
· if the function cannot take place without assistance, that assistance is likely to constitute attention.
· is attention in connection with bodily function for hearing if it’s a substitute for the disability e.g. hearing loss.
· is preferable to focus on function that is impaired i.e. deafness - rather than other functions that are difficult or impossible due to the deafness. 
· are adequate safeguards against too wide an interpretation;

just apply this test:

(1) Has the claimant a serious disability ?

(2) If so, what bodily function does it impair ?

(3) Does he reasonably require attention in connection with those functions ?

(4) Is that attention frequent ?

· profoundly deaf person could qualify if he needed attention to enable him to communicate properly. Butler.



( 
this principle applies throughout part B


(b)
Initiating communication with a deaf person can be included as attention

· Prior to Mallinson, CSA/113/91 & CSA/83/90 said difficulties in receiving and emitting communication are bodily functions and

· attention given to initiate communication with the deaf person counts   

· After Mallinson, Fairey & Cockburn, CDLA/8216/1996, CDLA/15884/1996, & CDLA/16211/1996, CDLA/16668/1996, CDLA/17189/1996, CDLA/333/1996 all stated that initiating communication can count.

· Its not the quality of attention but the quantity that’s important CSA/113/91, CSA/83/90

· This kind of attention is frequent CSA/113/91, CSA/83/90

· Internal guidance to Adjudication Officers agrees with CSA/113/91. See HEO (AO)18/95.

· attention counts even if its also in connection with an intellectual function CSA/113/91, CSA/83/90

· such attention will probably increase with age CSA/113/91, CSA/83/90

(
applies to part B section 1:




para a) if initiating communication with deaf person,   

   
para b) if helping person without speech to initiate 
communication 

(
also see “extra effort” principle, para 6.b) below.

(c)
Different disabilities, different requirements

· different needs can all count, there is no priority CA/281/89

(d)
attention  with “behaviour” resulting from deafness can count CDLA/3360/1995
(
applies to all, but particularly section 2. “Guiding” and 5. “Extra effort”
(e)
Stimulating a person, depressed due to their blindness can count CA/177/1988

· See also CDLA/714/1998(T) which allows the causal link.  See mobility component section in part B of the Further Information pack.

2.
Attention or Supervision
· not mutually exclusive. Mallinson.

· can be provided simultaneously R(A)1/73.

· may overlap CA/113/91 and CSA/83/90.

3.
“Frequent”

a) means several, not once or twice R(A)2/80.

b)
initiating (and emitting) communication with a deaf person. For example by tapping 
on the shoulder is attention and …

c)
is most likely to be frequent CSA/113/91 and CSA/83/90.

d)
the quality or length of time is not so important as number of times the attention is 
required, ibid.

e)
different incidents of attention have to be added with other incidents -
CDLA/16668/1996

4.
“Throughout the day”

a)
Tribunal wrong to adopt “de minimis” approach  and only include  the main times that
attention is required:  What about help at other times? - with slippers and shoes and 
with eating and drinking? CA/140/85.

5.
“Required”

a)
Is attention reasonably required?
· required means “reasonably required” R(A)3/86.

· are perfectly adequate safeguards within the law:  Must be in connection with bodily function and reasonably required - Mallinson.

b)
Attention given to help disabled person live a reasonably normal life can count


and

c)
attention with a reasonable level of social and recreational activities can count


Fairey



(
Applies to almost all activities in part B








(
Most activities in part B can apply to home, work, social, recreational 


and other activities

d)
“Required” not necessarily received
· means required, not necessarily received - R(A)1/73

· Tribunal should take into account a list prepared by claimant of the activities she could undertake if not deaf CDLA/16668/1998

6.
Examples of what attention can be included:

Since Mallinson, Fairey and Cockburn, several decisions have further clarified what 
can be included, with some examples:

a)
help with domestic chores, shopping, cooking etc. 


The principle is that attention can be included so long as the it is given to help disabled person do those tasks - whilst s/he is doing the task. It does not count if it is done for the person. CDLA/11652/95, CDLA/12381/1996, CDLA/3711/1995 and CDLA/15444/1996, CDLA/267/94


Helping a deaf person shop can count CDLA/16434/1996. Even helping a blind person feed her guide dog not ruled out CDLA/15444/1996




(
This principle can be applied throughout part B

b)
interpretation

· can be included CA/249/92, Mallinson and Fairey

· including “explaining or translating normal conversation, or radio, or film speech” - Fairey

· Help with reading and writing can count if due to deafness CDLA/16668/1996



(
See section 3.



(
See section 4. for many examples of “informal” interpretation 

c)
The extra effort involved in a two way communication can be included CDLA/8216/1995, CDLA/15884/1996 & CDLA/16211/1996, CDLA/16668/1996, CDLA/333/1998, CDLA/17189/1996


For example:

· any time the “attendant” has to do extra work or take time away from his/her ordinary duties 

· “informal” interpretation from a close relative

· a child needing help

· deaf person may have another disability which necessitates more effort

· deaf person has learning difficulties or mental health problems

· “disturbed behaviour” caused by the deafness itself

· combination of disabilities

· using a minicom



(
See section 5.

d) 
attention needed due to speech impairment can also be included. 


Fairey, CSA/113/91, CSA/83/90, CDLA/3360/1995

e)
initiating communication with a hearing or speech impaired person counts



(
See section 1, para. b) and most of part B. Remember, the attention 


has to be required from another person. It’s not the efforts made 



solely by the person without speech that count.

f)
Guiding out of doors
· can be included - Mallinson

· if deafness causes nervousness out of doors, that can be included CDLA/3360/1995.  See also CDLA/714/1998(T) described in the mobility component in Further Information pack.

g)
Helping parent care for his/her children


.. can count:- CDLA/16996/1996 & CDLA/1619/1996.

7.
Children
a)
This section is included because of misconception that deaf children’s needs for DLA care component decrease with age.



This was before Mallinson, when only “supervision” was considered.  Now  its 
“attention”. 
CSA/113/91 and CSA/83/90 say attention needs probably increase 
with age.


b)
Not in pack is a good commissioners decision on a deaf child and “substantially 
in excess......” C12/92(AA).  Get in touch if you need it.

LOWER RATE MOBILITY COMPONENT


(
The case law is summarised in the last section of part B.

Commissioner and higher court decisions used in the deaf pack 

In order of appearance in part c (care component)
· Mallinson v Secretary of State for Social Security 1994.

· R v Social Security Commissioner ex parte Butler (February 1994) (attention to communicate properly)

· CSA/113/91

(initiating communication)

· CSA/83/90

(initiating communication)

· CDLA/8216/1995

(extra effort, initiating communication)

· CDLA/15884/1996
(extra effort, initiating communication)

· CDLA/16211/1996
(extra effort, initiating communication)

· CDLA/16668/1996
(extra effort, initiating communication, reading and writing, 




DAT should aggregate attention and take into account social 



activities he would do if not deaf, claimant should prepare a list 



of daily activities)

· CDLA/17189/1996
(extra effort, initiating communication)

· CDLA/333/1994

(extra effort, initiating communication)

· CA/281/89 

(different disabilities can be counted)

· CDLA/3360/1995

(deafness - behaviour)

· CA/177/1988

(depression due to blindness etc. Stimulation can count)

· CA/249/92 

(interpretation counts. Doubts if 2-way)

· R(A)1/73


(attention and supervision can be simultaneous, rule is 




required, not received)

· R(A)2/80


(frequent = several times)

· CA/140/85


(de minimis)

· R(A)3/86


(requires = ‘reasonable’)

· R(A)3/89


(reasonable)

· Fairey (Halliday) V Secretary of State for Social Security 1997

· Cockburn V Chief Adjudication Officer 1997

· 2/84(AA)


(entitled to lead normal life)

· CDLA/11652/95

(blind.  Domestic tasks and shopping included)

· CDLA/12381/1996
(blind, shopping)

· CDLA/3711/1995

(blind, shopping and cooking)

· CDLA/15444/1996
(blind. Domestic tasks)

· CDLA/267/94

(blind, cooking)

· CDLA/16434/1996
(deaf, shopping)

· CDLA/16996/1996
(blind, help to care for child counts)

· CDLA/16129/1996
(blind. help to care for child counts)

HOW TO COMPLETE

PARTS A. & B. OF THE FURTHER INFORMATION FORM
General points: 

Parts A & B combine the principles outlined in part C and the person’s daily life.

Part B lists only what the commissioners etc have said can be included.

Part B concentrates on everyday activities to ensure “frequent” (for example initiating communication)

It is a mistake to concentrate on formal interpretation needs (eg GP visits). This will not normally be frequent enough.  You need to think of the very daily (and frequent) times help with communication is needed.

Part B is not split into sections such as work, home, recreational.  Rather it identifies an attention need and helps you to quantify the number of times that attention is required.  As this can be a bit ‘abstract’ you need to link it to their actual life.  That is why there’s a space for you to add more information.  So for example, in paragraph 1 “Help needed in getting communication started” you may have listed the number of times this kind of help is needed but you then need to say where this mainly happens eg “This mainly occurs at work (where there is a lot of communication) and at home (morning, teatime and evening and weekends when I need to communicate with my family).”  Of course, in Part A you will have already explained the person’s life and the times when they will be communicating a lot but it will do no harm to keep reminding the reader (the AO or DAT) of this for each of the types of attention needs.  This may become a bit repetitive so you may just want to refer the reader back to Part A.
Complete parts A & B before the DLA/AA forms.

The you can refer to it when completing DLA/AA forms

Other conditions ?

If they interact with deafness (learning difficulties), you may need to explain in both sets of forms.  Or refer to it in other.

A condition may make communication needs increase (eg daily visits by someone, can’t hear or read instructions)

Deafness may mean person needs more help with other condition (can’t hear instructions)

Fill in part A or part B first ? 

You first need a general picture of person’s daily life and activities and communication needs to help you to be able to ask more specific questions for part B. If you know these things then you can be more specific with your questions. If they can’t think of how many times they have help with something, you can then ask them about a part of their life you know about.

At the interview, remember; 

Always introduce the topic, or the set of questions you are about to ask.  For example, 

For Part A.

· “We have to fill in two or three forms.

· First I need to ask you about all your disabilities. 

· Do you have any other disabilities or health problems ?

· Now I need to know what you do in your daily life. What do you do most days?

· Do you work ? What do you do at work ?”

For paragraph 1 part B.
· “I am now going to ask you about the number of times someone has to start communication with you. For example, when someone has to tap you on the shoulder or wave at you.

· I have a list of examples. I will ask you about each one.

· I know this seems difficult but I will help you”.

· (if they work, you may need to split each type into two; at home before and after work and at work. Then add them together)

· “How many times does someone have to walk into the room to gain your attention ?”

For more tips on the interview, see “Communication with hearing impaired.”

Quantifying

To help them quantify these attention needs you could ask them to concentrate on a particular time of the day.  Work out how many times someone initiates communication during that time, then extrapolate it.  Another way is to suggest they think about a range between say 10 and 50 or 5 to 20.  That will help them to narrow it down.  And don’t forget, these are rough averages.

COMMUNICATION WITH HEARING IMPAIRED PEOPLE
This is an attempt to give a few pointers as to how a hearing person should communicate with a hearing impaired person when helping with a DLA/AA claim. It is not in any way an attempt at ‘deaf awareness’. It is merely a few practical points I have picked up in our take up campaign. The very act of listing those points here makes it appear that I am stating general facts about all deaf people. I am not. Each person is different. It is recommended you undertake deaf awareness training.

GENERAL
Be aware of the potential for confusion around arranging times and dates. The numbers of the month and time can get mixed up.  Someone used to a.m. and p.m. may get confused with 1300.

Hearing aids only amplify certain frequencies and volume levels. This is a problem in noisy conditions i.e. traffic, large groups, noisy work conditions. 

One to one conversation is easier than trying to cope in a group.

Do not be afraid to use paper and pen but remember check with person first.  They may have limited knowledge of the English Language. 

During the interview
Expect the interview to take much longer than usual. Filling in the further information, the DLA forms and the rest can take about three hours. This may reduce with experience.

Using an interpreter
The interpreters job is to ‘interpret’;

As BSL is not the exact replica of English Language, an interpreter has to interpret what you have said.

It is not an exact science but interpreters have strict rules. They are there to interpret as exactly as possible what you have said. They should not normally ‘chip in’ with their opinions or comments. However, they may suggest ways to improve the interpretation. For example, they may ask you to go slower. Of course, the deaf person or you or the interpreter may ask the other to clarify or repeat something.  

You may wish to obtain the Council for Advancement for Communication with Deaf  People’s code of ethics from an interpreter.

The interpreter has to interpret everything you or the deaf person has said: even when you may want to rephrase something. That will also be interpreted. 

Try not to break away to have a separate conversation with the interpreter or anyone else whilst the deaf person is in the room.  

Interpreting is tiring. Let the interpreter dictate break times - which should be about every 20 - 30 minutes. Ask the interpreter to tell you when s/he wants a break.  Make sure there’s a drink of water available.

You will find that verbal communication between non deaf people involves a lot of qualifying, clarifying, hesitations, broken sentences, slang abbreviations. This (I think) also happens between two signers. However, it can be laborious with interpretation. So:

Use short, simple sentences.

Take your time. Have a little think before you speak. 

But do not be afraid to ask him/her to repeat or clarify what s/he has said.

If s/he does not understand what you have said, change it e.g. “what is your date of birth?”  To  “what year were you born?”

Explain subject at the beginning of conversation - main points. Give a clue to what you are about to talk about. This helps not only the deaf person but also the interpreter.

Some deaf people nod their head, pretending to follow rather than appear stupid.

Expressions are important, especially in the eyes and hand and body movements.  An enquiring look when asking a question cannot be mistaken for a statement. 

Don’t cover your mouth.  Any obstacles i.e. cigarettes, cup of tea or fingers not only obscures your lips but blurs sound.

Speak clearly (enunciate the words properly).  Over emphasis distorts lip movements.  Don’t run words into each other.

Position: 

Usually, the interpreter and the deaf person will decide seating arrangements: usually a triangle.

Face and talk to the deaf person - not the interpreter.

Completing the forms:

Always introduce and explain each topic and each section you are about to come on to.

Explain what you are about to ask him/her. This keeps everyone to the point.

Don’t talk about something and point at it at the same time. The deaf person has to look at the interpreter and will miss it. Say that you want him/her to look at something and show it after the interpreter has finished. 

To avoid additional interviews and extra interpreter costs there are several things you can do before and at the first main interview; 

Before:

If possible, get an authorisation form completed before the interview. That way you can write to the DSS to find out what benefits s/he is on and if there has been a previous decision on her/his DLA/AA. That way you should know whether its a claim or review (this is not always fool proof as sometimes the DSS do not know if there was a previous decision when DLA/AA is not in payment).

Find out what type of interpreter you need (B.S.L, S.S.E, lip speaker ..).  Talk to someone who knows about this.

During:

Get several more authorisation forms signed. 

Give the claimant several SAE’s. That way they will be reassured and more likely to send you any DSS letters they receive. 

Explain what is likely to happen after the interview. What is to happen with the claim. Show them examples of the sort of letters they may get from the DSS.

Find out - as much as possible - how far s/he is willing to go. For example, will s/he be happy with just the middle care component ? Would s/he want to go for backdating if the middle rate is awarded. Is s/he prepared to go to appeal ? 

Are there any other benefits s/he wants to claim or get help with ?

Give them something with your details on (eg. a card). So if they speak to say, a Social Worker for the deaf, the Social Worker can easily contact you there and then.

COMMUNICATING WITH A DEAF PERSON VIA PHONE OR LETTER
Expect this to be difficult and time consuming. Then it will not be frustrating. In fact, forming short and well formed sentences can be quite refreshing !

Type Talk - for those without a minicom. 

For enquiries and registration, telephone 0151 709 9494.

Communication is (in either direction) between deaf person with a minicom, telephonist with a minicom and you on your ordinary telephone. 

What you say should be in short and simple sentences. Remember that what you are saying is sliding along a small minicom screen.  Only a very short sentence would fit on it. Don’t have more than one alternative in a sentence.  Have a little think before you say something. Write down their message so you can see all of what they said. Should avoid having to ask him/her to repeat.

If you want to rephrase something, usually its okay to do so because (I think) the telephonist waits before she sends the message. 

Expect gaps/silences whilst the telephonist types your spoken message and waits for the typed message from the deaf person. Usually you would indicate the end of a sentence by saying “end of sentence” or “full stop” or (depending on the telephonist) you probably could get away with a bit of a pause.  You could also try “go ahead” or “over to you”.  End the message by saying “end of message” . To end the conversation, you could say something like “well, that is all I have to say now, goodbye”. Or, “I have to go now, goodbye.”  In fact, its a bit like a normal conversation !

Letters
Many hearing impaired people whose first language is BSL have difficulty understanding written English. This varies a great deal and it would be wrong to generalise and you may get an idea from their letters to you. Our experience is that deaf people have only complained about long winded and complicated letters and not the simple ones.

Your letters should be typed, in a font such as Arial and at least point 12 size (such as this document) and in simple, short sentences.

You can abbreviate Disability Living Allowance to DLA after you have explained it. Use full name for other benefits.

Avoid multiple choices in one sentence. It may be better to list the choices (a), (b), (c) …. Better still may be a simple form for them to complete. For example:

“Dear ….

This is about your DLA claim.

1. We need to fill in a DLA form together.

2. I need to know when you can meet me.

3. I also need your National Insurance number.

Please fill in the pink sheet. 

Send it to me in the envelope.

Thank you

Yours.....”

The pink sheet would be a set of simple statements - in the first person:

“My name is Joanna Bloggs.

In June or July,

1. The best time to time for me to have an interview is (9am - 5pm) …………………

2. My best day or days to have an interview is (Monday to Friday)………………….

3. I can come to your office at …… for the interview…  YES [ … ]      NO [ … ]

4. My National Insurance Number is ……………………………………………………”

A bad example of a letter to BSL user would be something like this:

“Dear ...

I am writing to you about your Disability Living Allowance claim and need some information from you in order for me us to arrange an  interview. Can you write to me at the above address, indicating when you would be available to meet me. Alternatively you could list the times and dates you cannot meet me. Please do this for the months of June and July. When I receive your letter, I shall arrange the interview with the interpreter and write back to you with the time, date and venue. Can you also tell me what your National Insurance number is.

Yours .....”

THE BENEFITS AGENCY AND APPEAL SERVICE
It should be insisted that BAMS provide an interpreter for a medical or interview if necessary

The appeal service will pay for an interpreter at the appeal hearing. They should allow the interpreter to meet the claimant before the tribunal so they can familiarise themselves with the their signing style. They should also allow the deaf person to choose a qualified interpreter if they want to.  Interpreters have a strict code of conduct to avoid problems of bias. And if its an interpreter the person is happy with, then the tribunal proceedings will be improved because the interpreter will understand the deaf person better than a stranger and if the deaf person knows more people in the room s/he is likely to feel more comfortable and more able to answer questions.

We have found it is difficult to get the BA and the appeal service to send the representative copies of  their letters to a deaf client. They do not seem to understand that written English may not be a deaf person’s first language.

Adjudication Officers and tribunal members need proper deaf awareness training. Not just for better informed decisions; for example, a tribunal chair suggested that the interpreter did not interpret everything that was said but summed up every so often !  Having said that several AO refusals are being overturned at the tribunal door.

SUPPLEMENT TO FURTHER INFORMATION PACK
RE: ‘EXTRA EFFORT’ AND ‘INITIATING COMMUNICATION’
Even though the recent commissioners decisions on these topics could not be clearer, some adjudication officers are still referring to a passage by Lord Slynn in the Fairey/Halliday House of Lords judgement. He said that the argument that such help could be included was rejected by the Court of Appeal and abandoned in the House of Lords.  However this is misleading. In actual fact the Court of Appeal (by a majority) agreed with the commissioner that such attention could be included. They rejected the request by the Rebecca Halliday’s counsel to clarify or find that the commissioner was wrong. They refused to “go into the minutiae of what can and can’t be included in this section” and said that it is a matter for the adjudicating authorities. Thus there was no need for Rebecca Halliday to pursue it any further. This is clearly explained by the several commissioners in the further information pack. It’s worth noting that in one of them, CDLA/16668/1996, the commissioner said:

 “14.  I should add for completeness that Miss Fisher (DSS representative) concurred with the whole of Mr Madge’s (claimant’s representative) submission and had nothing to add.”

The House of Lords made no judgement on these two issues.  Therefore what the Court of Appeal said on the issues is of the highest precedent and has simply been followed by these commissioners.  In order to deal with adjudication officers using Lord Slynn’s statement as an argument that such help should not be counted, I reproduce here the relevant statements from the two Lord Justices who made up the majority judgement in the Court of Appeal.

15 June 1998

Lord Justice Glidewell
Agreed with Lord Woolf in Mallinson, rejected the AO’s appeal on social and recreational activities and felt it was unnecessary to consider Rebecca Halliday’s counter appeal on the issue of ‘extra effort’ and ‘initiating communication':

“...it is difficult to draw a sensible line between what is and what is not reasonably required, short of the test adopted by Mr Commissioner Sanders.  It was this which led him to conclude that:

“it is right to include in the aggregate of attention that is reasonably required such attention as may enable the claimant to carry out a reasonable level of social activity.”

In my judgement this conclusion was correct in law.  I would therefore dismiss the appeal.

It is therefore strictly unnecessary for me to consider the argument advanced in the Respondent’s cross-notice:- This either challenges or seeks clarification of a single sentence in paragraph 10 of the Commissioner’s decision, namely:

“But where the person with whom the claimant is in communication is reasonably skilled in the use of sign language, I would not think it right to conclude that any extra effort involved in that method of communication would necessarily go towards satisfying the attendance condition.”

It is accepted by Mr Drabble, for Rebecca Fairey, that fluent communication between here and (for example) her mother by sign language and/or lip reading is not “attention” for the purposes of the section.  He submits, however, that some of the actions associated with such communication - physical contact to attract Rebecca’s attention, deliberately articulating lip movements - can properly be held to be attention.

I agree with the Commissioner on this issue.  It may be that, in a particular case, the effort required of another person to initiate two-way conversation with a deaf person could constitute “attention” within section 72(1).  Whether it did so or not, however, would be a question of fact.  In this paragraph of his decision, the Commissioner has not ruled out the possibility of such a finding of fact.

It follows that I can find no error of law in the Commissioner’s conclusion on this issue.”

Lord Justice Swinton Thomas
Agreed with Lord Woolf and Lord Glidewell above and dismissed the AO’s appeal on social and recreational activities.  As for the counter appeal by Rebecca Halliday:

“The Respondent’s Notice

Mr Drabble contends that the Commissioner was wrong when he stated in the passage which I have quoted from paragraph 10 of his decision:

“Where the person to whom the claimant is in communication is reasonable skilled in the use of language I would not think it right to conclude that any extra effort  involved in that method of communication would necessarily go towards satisfying the attention condition”.

Mr Drabble submits that to an extent that statement contradicts the passage in paragraph 6 to which I have already referred.  That may be correct.  This Court must not lay down the minutiae of what can and cannot be included in the aggregate which goes together to make up the attention which is reasonable required.  That is matter for the Adjudication officer.  For example, in my judgement, clearly a two-way conversation between members of the family and or others and the applicant, either in language which the applicant can lip-read or by sign language, could not form a part of the composite package.   However, as Mr Drabble submits in paragraph 4 of his skeleton argument in support of his 

Respondents Notice, if the person giving the attention to the deaf person has to do extra work, or take extra time, away from the attendant’s ordinary duties to help the disabled person that may be capable of being included in the attention which is being provided.  The question is very much one of fact and degree to be resolved at the initial hearing.”

Lord Justice Hobhouse (minority judgement)
Disagreed with Lord Woolf in Mallinson, allowed the AO’s appeal and decided that the cross appeal by Rebecca Halliday should be dismissed.

DLA/AA AND DEAF PEOPLE:  CASE STUDY/CAMPAIGN REPORT
Following the decisions of “Mallinson” and “Halliday/Fairey” in 1994, many deaf people across the country wanted help to claim Disability Living Allowance/Attendance Allowance (DLA/AA).

In response, I produced a pack which can be used to aid a deaf person’s DLA/AA claim and review and appeal if they are refused.  We met with a local deaf centre,  and others to try to set up a take-up campaign.  Various options were explored.  We settled on a phased campaign, encouraging deaf people (with the use of a video) to visit their nearest advice centre who will use the “deaf pack” and an interpreter.

In order to test its effectiveness we used the form in a few dummy runs with deaf people who wanted to claim the benefit.

In December 1995 I visited Mr P. And with an interpreter, completed the long DSS/DLA form and our form.  It took about 2 hours.  The basis of the claim was that due to his deafness and lack of speech he was entitled to the care component middle rate of the DLA (£32.40 per week) because he needed frequent help with communication.  And he was entitled to the lower mobility component of the DLA (£12.90 per week) because in unfamiliar surroundings he couldn’t ask for or hear directions and transport information.

He was awarded both of these components as requested.

And, because he had already claimed unsuccessfully in 1992, I used the appropriate covering letter (taken from the pack) which requested the reviewing and backdating of both components.  The grounds being that they should have awarded them at the date of claim or at least from the date of the court decision in 1994.  The DSS also accepted this and backdated the care component to April 1994 and the mobility component to 1992; amounting to about £5,000 backdated benefit.  I am also investigating the possibility of extra Income Support due to being entitled to DLA.

Yet his partner who is also deaf and also works was refused at the same time.  But was later awarded the DLA middle care component by using the standard review letter. Nationally and locally, there are inconsistent decisions with the DSS virtually ignoring the Mallinson decision. For example, they do not refer to it in DAT submissions. It will be interesting to see how they respond to the Fairey/Halliday decision.

Given the new restrictions on backdating it is important to lodge Income Support and other benefit claims at the same time as DLA/AA, so that full arrears can be paid on review under the new 7.4.97 rules (eg: Reg: 63 Adjudication Regs new paragraph (1A)).  Whereas a claim for Income Support can only be backdated up to 3 months maximum. Don’t forget the “claim claim” provision for ICA where a claim for ICA has to be made at the same time as the DLA/AA claim. Then when the DLA/AA is awarded, another claim for ICA should be made and it should be backdated to the date of the first ICA claim. That is if the Severe Disability Premium is not an issue.

Adjudication Officer decisions and submissions to Disability Appeal Tribunals
Being involved in the deaf person’s DLA/AA campaign has meant we have experienced DLA/AA decisions for a very similar set of people.  This has shown up the inconsistency of decision making in a very stark way.  For instance, a couple, both profoundly deaf, both work; one got mid care and lower mobility components, the other was refused all.

It has also meant we have been able to more easily identify recurring AO errors and problems.  For example, submissions will usually say that activities like shopping cannot be considered and case law like Mallinson and Halliday not being referred to in decisions.

I collected examples from welfare rights workers locally and nationally.  In October 1998,  I sent 18 samples of AO decisions and submissions to our regional disability benefits centre,  with a description* of recurring and individual problems.  I then met their  ‘quality co-ordinators’ and various correspondence ensued.*

The quality co-ordinators agreed there were problems and recently they have confirmed that in order to deal with the issues raised, they produced their own ‘deaf pack’ which consisted of our ‘deaf pack’, all of the commissioners decisions it refers to, their own deaf awareness information and central guidance (which they refuse to show us).  They gave their  AO’s half a day to read their ‘deaf pack’ and will monitor all AO decisions with this client group for the next few months.  They have also offered to look at any problems we raise.  This is a positive outcome.  The only downside is that it would have been better if this had been done earlier but it took a while for us to gather the examples and we just didn’t have enough time.

We have also written to central DSS about the problems as they are not restricted to this region.  Their reply is pending.

If you want a copy of items marked * please send us a medium SAE - 26p stamp, headed:
“AO Standards”.

Limited awards

Locally, several tribunals have made limited awards: usually 5 years from date of claim.  We are appealing a couple.  We have also obtained an ENT consultant’s opinion that “for the vast majority of deaf people.... it is extremely unlikely that anything significant will come along to change their circumstances within a five year period.”

If you want a copy of his letter send SAE to us marked “Meikle letter”.
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