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SOCIAY, SECURITY ACT& 1976 T0 1990
CLAIM FOR SICKNESS/INVALIDITY BENEFIT

DECISION OF THE SOCTAL SECURITY COMMISSIONER

s L

Appeal Tribunal: BRarnsley
case No: NN

1. Thig is a claimant's appeal, bhrought by leave 0f the
chairman of the social sgecurity appeal tribunal, against a
decision of that tribunal dated 12 May 1989 whisch varied &
decision iasued by the adjudicarion officer oan a date which does
not appaar from tha copy of the relevant form AT 2 which is
before me and which determingd adversely 4o the claimant three
references made to the tribunal by the adjudication officer. My

decision {g as follows:

(1) The decizion of the appeal tribunal daf:ed 12 May 1989
is erruneous in point of law and is set aside.

{2) Pursuant <to =action 101(5} of the Sonial Security
Aot 1975 (a= amended) the case is referred to the
appeal tribunal for determination in accordance with
the principles of law set cut and raferred to in this
decision.

2. This caze 12 of a typre with which over my years as a
Commissionar I have bacome very £familiar. Indeed, in the
days - prior to 6 April 1987 - when the Commissioner was at
liberty (4in contributary Dbenefit ocases) to retry the faots
whether there had or had not been arzor of 1aw on the part of the
appeal tribunal, I fraguently neld orsl hearings at which this
type of case was explored from beginning to end, Despita 8ll
that exparience, nevertheless, I have not found them bacoming any
sasier! This case is nG exception. Howaver, tne adjudication
officer how concernad supperts the claimant's appeal upon grounds
which I congider to be wsll founded. The rahearing of the
evidence ia likely to be & langthy exarscisge. Since the relevant
witnesses are in the Barnsley azea, 1t is clearly expedient that
the rahearing should be before the appeal tribunal. In those
circumstances, the less 1 say about the merits ¢f the case the
better. I trust that neither party will be affronted 1if 1
discharga any role in the matter ralatively briefly.

3. The claimant is now aged about 86, Xn 1985 he was made
redundant from his employment az a senior olerk of works with
British Cosl's civil engineering daepartment. |Preceding that
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redundancy (which may wall have baen voluntary) he nhad sufiered
abaances from work in consequence of a prolapsed intarvertehral
Aisa. Me became incapable of work on 9 June 1986. From then
until 20 Dacember 1986 he raceived gickness benefit. That was
followed by invalidity bsnefit until 21 May 1987. Thers then
appears to6 have Dbeen a period of petter health. But by
21 Qctober 1987 he was worse again. From then he received
invalidity benefit once mcre.

4. For many years the claimant had been the secratary of the
1ncal Working Mene's Club & tnatitute, (That had always, ot
course, been a spare~time oscupation. } whilst drawing the
aforesaid benefits he anntinued to perform certain of the
secretary's duties, I make no ateompt here to go into the
deeails of what that work involved or for how long in a week or
at what intervals the claimant performed it. That will be for
re-investigation by the fresh sppesl tribunal, Eventually - and
thare is potential Controversy aboug tha year, lex alone
the precise date - that work wag digclosed by the claimant to tha
pepartment of Health and Sccial Securicy. To snyona with any
acquaintance with wii8 corner of social eCUTLTY Taw it will by
now he apparent that we ard {n the field (one might almost =23y
ninafigld) of regulation a(3) of the Social  Security
{ Unemplaoyment, siekness and Invalidiey Benefit) Regquletione 1983,
That regulation - and its pradecesser in the anendad 1975 version
aof zhose Ragulations - has anjoysd its full share of discuasian
in decisions of the Conaisecioner. And theze are seill facets of
its interpretation upon which rotal unanimity has not yet Dean
attained. Ons such faget presents itself in thia case; and in
paragraph 7 bhalow 1 give te the frash appeal tribunal my own

direction as to how the issue ghould be approached. -

5. The appesl txibunal which sat on 12 May 1829 geve a decision
which wae, for tha mest part, unfavourable to the claimant. 7The
practical cutcome was a finding that the sum Qf £2427.40 had been
overpaid ta the claimant and was racoverabla by the Secretary of
gtate. (The phrase used by the tribunak wea "Repaymant is
required ...-". That, of ¢ourse, was a harking back to the
repealed saction 119{1) of the Soctal gSecurity Act 1975. The
ovarsight is still to ba found in tribunal decigions. It is not,
of iteelf, vitiating.) 1+ ig clear from the long and careful
entries on the relevant form a73 that the tripunal approached its
tagk conscientiously. I ayself 40 not regard the errers of law
as being in any way glaring. In any avent, this was & complex
case in a notoriously hazardous field.

6. gsinca I am not myself ratyying this matter, I now resdrt to
a meagure of shorthand; foz alli those who are interestad in thik
dacision will either alzready be acquainted with tha documants oOr -
will, in due courss, have the decuments befora them. 1 comment
upon the failowing peragraphs of the careful and helpful
submiggion dated 17 April 1990 and mada by . the adjudication
ofticer now concerneds
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Thege paragraphs do indeed identify 2 blemish in tha
rribunal ‘s decision. However - as the adjudication officer
herself agrees - that blemish is nat, of itpel€, vitiating.
The fresh tribunal will, of c<ourss, make explicit that
which the former tribunal left to ba implied.

Pazagraph 10

The adjudication afficer's ebgervationg in respect of tha
inclusive perxiod from 23 March 1987 to 21 May 1987 ara
obviously well founded. Deaening doas not enter the pioture
for that pericd., What 1is involved ig a straightforward
evaluation of tha conflicting medical evidencsa, Such
svaluation will, of ocourse, be assisted by (a) the
claimant's own evidence and (b} evidence of such work as he
may actually have done in that pariod. Was or was not the
alaimant actually capable of work then?

Pazagraph 13

The issue Of remuneration, 8C far as material, is one of
fact. Before the freah tribunal the claimant'sa
representative will, no Joubt, call avidence to
substantiate the matters averred at the hottom ©Ff page 2 of
his obsarvations dated 16 May 1980.

Paragzach 18

The inclusion of the 1887 Christmas bonus in the sum Found
+5 be recoversble is the laast of the problem@ thrown up by
+hig appeal! The frash tribunal will take note.

Eg;ggragh 17

This is now water under the bridge, The decision in
¢6/53/88 was reversed by the Court of Appeal, As I have
zaid in pazegraph 1 above 1 do not Know exactly when the
local adjudication offiCer gave his decision in this case;
but L1t must have been after 6§ April 1987, tha date when
section 53 of the Sccial Sacurity Act 1986 came inte force.

1

The date upon which disslosure of the work done as ’
secretary was made to the Department is chviously & matter
of dizpute, That will hava to be determined by the fresh
tribunal. in his observations dated. 186 May 1980 the
clatmant's rapresentative sasms to take May 1987 as being
beyend disputa. Perhaps {4 i3; but not: by virtue of the
two letters referred to by the representative. One of
those letters was writtien by +the alaimant himgelf ~ in
November 1388, The foursh paragraph of the Dapartment’'s
ietter dated 25 November 1988 proves nothing and sdaits
nothing. It seems to me to da no moId than expresa an ace
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of grace on the Department's part., But all that is for the
fresh tribunal|

Thisx paragraph of the adjudication officer's decision also
draws attention to the need for an express decision in
raspect of the:period from 15 to 21 May 1987.

7 I have left tu a separate paragraph of my own the vexed
issues paosed by the words "work .... which he has good cause for
doing" {(regulation 3(3)(il) of the Unemployment, Sickness ete
Regulations 1983). This is not the place for a learned review
of the various interpretations and nuanges’ which the Commiseioner
and the superior courts have sought to give to those apparently

‘simple words. I have, whilst preparing this decision, looked

again at each of the cases to which the adjudication afficer now
concerned and the claimant's repreaentative have expressly
referred. I attempt to set out my guidance to tha fregh tribunal
in bria#, comprehensible terms:

{a) Despite wviews which I saw expressed in the early
geightiens, I have never considersd » and do not new
¢onsidexr = that "gocd cause”, in this context, Ii=
confined %o "therapeutic” reazons. An emergency might
wall amount to goocd cause for doing work at a time
when the relegvant claimant's health was such that he
would not normally be expected to work. But I cannot,
for my part, see why S0 broad and gensral a phrase as
Ygood cause” should be regtricted +vo therapy and
emergencies. Obviously (as the Commisgioner zaid in
paragraph 4 of C8/42/1987);: "If the motive or
predominant motive for doing the work isa that of
earning or making a prefit there would not bhe good
cause," But where the work is done without any such
predominant motive, it seem& to ma that Parliament has
intentionally left the field open teo the sensible
discration of the adjudicating authorities.

{B) R(S) 6/86 involved an officer of the ambulance service
certifiad as incapable of work by reesson af narvous
debility. Whilst off work he performed the dutiles of
a laocal - authority councillor. The Tribunal of
Comnissicners was primarily concesned with the
earnings slement in regulestion 3(3)., In paragraph 7
of the decision, however, it is recorded that the
relevant adjudication officer had conceded that the
zlaimant had had good cause for doing his councilloxr's
work. That concession does not &ppear ¢ have
affronted the Tribunal of Cormissioners. I know no
further details other than that subeparagrapbh 6 of the
guotation in paragraph 3 of the decision indicates
that the .claimant contended that his local authority
duties were “of a therapeutic nature”.

(c) aAmong the: Commigsioners there has, again, been lack of
unanimity as to the time when a doctor's confirmaticn
of “thermpeutic wvalue" should be given 4if such
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confirmation iz to carry any waight. I myself agreed
with CS8/5/1987 at the time when it was given ~ and I
still do. It seems to me that the gquestions which
fall to bis snywered are these:

(1) At the relevant time, did the claimant do
. the work in igsue because he belisved that
- it would have a therapeutic effect?

(ii) . I1f 80, was that a belief which could
reasonably be held by 3 man without medical
eRpareisa?

(511) Has a dootor, in pomssgaession of the full

facts, subsequently confirmed that thexe was
- medical validity in that claimant's view?

An affirmtative answer to each question will avatl a
claimant, subject to sub-paragraph (d) below.

(d) In all thi=s, of coursze. the adjudicating authority has
a discretion, indicated by the word “"may" in
regulation 3(3).

8. Before the fresh tribunal the claimant's representative will
hava the full opportunity of deploying the other points which are
gt out in the obzarvations dated 16 May 1990. There will alse
be gopporzunivy to ensura that there are before thar tribunal all
the documents which the reprasentative regards as relevant.

9. The listing of appeal tribunal hearinga is not a matter for
me. It would be unfortunate, however, if this somewhat complay
case cculd not be complated in the gourse of a single day of
heazing. I doubt $f that will be possgible Lf only an hour or two
iz allotted to the hearing.

10. The claimant's appeal is allowed.

(Sigmed) J Mitchell
Commigsionaer

Data: 19 Deceﬁbar 1991




