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S0CTAL SECURITY ACTS 1975 ¥0 1986

CLATM POR SYCHNESS BEHEFIT

PECTSTON OF THE S0CYIAL SECURITY COMMISSIONER

-

Appesl Tribumal: Cannock
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[CRAL HEARING] I

l. My dacision is that the claimant ig entitled to Jidﬂ'iﬂ:l
bonafit for tha inclusive period from 13 May 0 10 rbvml::i;{ 1983.

2. T hald an oral hearlng of this appeal en 22 Febru 1990,
whan the claimant, whd was not présant, was cepresented by
pr & Alleop of the Holverbampton Citizens advies Buresld. The
adjudication officexr was represented by Mr A D Easton) of the
nffice of the Chief Adjudi¢ation ofticer, 1 am grateful|to both
4z Allscp and Mr Esstom for their agsistunce. !

3. The claimant appeals with leave of the Commisaioner! agalnst
the wnanimous decision given by tha leoscal tripmal on
23 September 1983 confirming +he deciaien of the ilhsuzence
officer, dated 6 July 1983, that sickness hanafit was not payable
o the claimant for the inclusive pericd f£rom 13 May tao
24 November 1983, neczuse the claimpnt was not ipcapabld of work
by reason of some specifiw disease or bodily or mental
disgblement (section 41} omad 17{1)(a){ii) of thel Social
Sacurity Act 1970 and vegulation 3 of The socisl Security
{Unenpleoyment, Sickness and Invalridicy #enefit)
Regulatiens 1975). |

4. The reason why this mattex has teken SO long is thHat after
the local tribunal hearing the claimant was refused ave to

+5 the Commissicnex, firstly by the tribunal airman ON
21 Dotober 19683, and secondly by the Coamissicner in Hay 1984.
Op 1 July 1985 <the claimant made o further spplicapion $0x
sickness benefit, which wms again disaliowad by the adjydicatlion
oificar and, on appeal, by the scotal security appesl | tribunal
on 18 lovember 1985. Hewever, on that occasion the claiment was
granted leave TO & o the Commisaloper wiose decielon datad
38 July 1987 (on file numbeX C5/46/1986) wus to dismiss vha
sppeal on tim ground that the olalmant did nee satisfy tbe
"sacond toatzibution eondition.” It ig plain f£zom the claimant's
Jatter dated 1 August 1987 that he was under the misapprehension
enat his sppeal had heen against both tribunals’ degci and,
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after Farthey investigatien, oo 14 Rovenber 1983 the Compinsionesr
varicd the dacision of Mey 1984 and granted the claimank leave
to oppeal out of Time. Opn L2 January 19§00 whe jlesioneT
directoa sn oral hearing.

5. Az tha local trikuopel's deaision was iseued prior to the
social Security Act 1906 coming into force on 6 April 1947, thias
appeal is by way of & rehearing oo fact a8 wall as law.

B The claimant, who was bora in 1926, had poli
entlahood which left him with & waabed right 1=3. Tk wonld coam
wat he recelved medidal advice that hé ghould newvex do work of
any sort buh e appears o have pade wnsuccessful att s To
£ind employment when he left school and aventually set)nhimsalf
wp =~ or perhaps was §et vb - as a self-employed grocer. which
ne had bean engeged Ior about 25 years at the rime of the heazring
in 1988. Om 13 May 1983 he claimed, mot for the Firgt time,
gickness becefit. He tendered in support a certificate lgeom his
geasxal practitioné® datedd 13 May 1983 advising him to yefrain
Prom work £ox teanty sight weeks, that 43 ©© unkil
24 Movemnor 1983, and it was for that pericd that tha diaim was

9. N Reston helpfully pointed ont to oe that paragzaph 12 of
achedule L o ihe Soctal Swecority {Medical jdanee )
Regulations 1076 prowvides that the "period gpacified® undcr
Teqmlation 2 as days of insapacity to whioh the claip relates
shall, sava in circumstances which da not apply here, "nat exceed
§ montha". The doctor's oextificate is aceordingly defective,
and I thezefore deal with the oatter on the vasis [that the
apecitiad peciod ended on 10 Novemwber 1084, the| mnaximum
permitted.

8. HRaguletion 3(3) oX he 1983 SicknssE and Invalidity etc
Requlations provided at the material time that whexre J alaimant
wae found mot Lo be 1rnapable of work because be has io feQt done
some work he 28y nevertheless be decned to be ineapable of work
1f his esraings therefrom did nat ordinarily exceed a|specified

sum {at the tine in question £20 & weak) ang it is eigher -

*(1) vork whieh 13 undextaken under medical supervision as
++ of his treatmenk «hile he is a patient it or oL &
nospital or pindlur inskitution, OF

{ii) work whigh ia rot SO undartaken and which hik has good
rause for doing”.

a. Although the Conmissioner in kis decigion on file number
ce/46/1986 disposed of +the appadal on anpther point. he
neverthaless informally congidered substariinlly tha SEme isgued
as those hefore me, apd it is halpful to see what sadd in
paragraph 7 -

niy iz noh suggeated that the work fal‘.l.l withis
sub-peragraph (3)e.sit iR contanded that it £4ills within
aub-paragraph (il) as paing work which...bhe had | good couse
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to do, Tha notion of "good gsuse” in this context ia a

trifla.olgscure. ..Tn Merriman v Insprance Offiper Taported
as decision M S) 3/86, Ferr L 4 indicated that % gns not
limited t6 coges where the work was domd undar dcml

advice or cven to cases where it could be shown to be of
therapentic valva. In the poasent cage thara i3 eviderma
that the claimant'c dogtor, though he did not cually
advise it, recognises that it helped the cjlaimant
considerably both menially and phyadoally...and 1 should
have baon inclired to accept that, 32 thera wag nothimy elge
about“mo work, it was work thet the claimant had g cause
o gat.

he Comeicsiones contimed in paragzaph 8 of his decigion by
egamining the work which the cloiman® in fact Jié - his
aoriva for doing it - and ¢oncluded - }
"I vhink that the guestian whether in these cimuﬁstances
the work is work that the claimant had good cawas #o dn ig
nicely balanced”.

18. At the time the Commissioner was considering C5/46
found that the "profits lefy after paying his wife...do not
epount to as smuch as £23.50 per waek”, which was the prgscribed
sum at the materisl tipe under requlatien 3(3), ard he
agnt they ave greater than they would Be if nig wife bad to
employ someonc to do whiat the claimant dces...Ha arivos hig wife
{and himsclf) To the shop. He spends 8 limited amuunt of time
gitting behind tha +ill...And he doss work on the acrouivs” .
¢ertainly tha avidenca in the instant case is to the same affact,
put the way it was put to me was that latterly the Inlang Rewenue
had required the accoumts to ke professionally prepared (swhdch
hed apparently been ihe " ant straw" for tha p!ecariou_: econamy
of this *“corner shop" which ceased trading in Sep 1987,
<hen the claimant was again admitted to hospital), =e thet his
ponlckaaping duties had decreased. FPurther it was smid that the
claimant want to tha shop every day firstly because had to
#aka his wifs, who could rot deive, and secondly 4o ge himealf
out of the housa, whare he heocame depressed, and that he apant
a conglderable amcunt of tine at hig brother's bhouse nexT donr
«0 tha shop. Purthar it was contended that some threesquarteis
of their modest business touk place an Saturdeys, when | they had
an axtrae member of staff O help, 50 thet over the wealt the
alaimant's actual involvement in runniyg the shap #ao stramely
small, and certainly leas than it might ak first sight) appaar.

11, I have carefully considered 8lli ibe snbmisal , both
wrieren and oral, which have beeh madd o me, and the auvtnorities
o which I have been referred by Mr Allscp and Mr Eastpn, and I
2ind myseif in epmplete agreement with the wviewd ressad,
aibeit obiter, by the Commissionar in 0R/46/1987 - pargicutarly
bis opinicn that whather or not the claimant #an eavabpish geod
cansa for doing the woxk he did is *nicely bakonoed”. | Howaver,
the daelay that has oCcurrad hus bad tha advantage that 1 cen look
at the matter with hindefght, T have sxaniped tha unts £or
19683 and 1984 which, im my opinicn, shaw that the iness Wes
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worely wviable. I toke into scooung that the claimant has
whroughout been in reoeipt of wmobilicy allowance, whioh is
indicative of a substamtial dsgzee of disahlemant, I mo s that
tne ciaimant has amvsenrchrivia. and that he hue apparen haen
incapabla of any werk since Ssptember 1987. In ay Jjul DL he
kapt the business going in the hope that it wonld QIUOSHET,
pecapse it provided sofe sort of a living for him and hig wife
and, abova all, Decausa it gave him a purpose in life. [in the
pesticuler and somewnat umusnal sireunstances of this cas 1 have
come ta the conclugion that the clgimant’s involvement ui.th tha
shop was in & broad sensa therapeutic. The halancd &CSO dingly
swings in thg claisant’s fayour and in my judguent he
estarlished Tnroughout the pericd in jssve that ha had gan causea
for Going the work ne did. !

12, The olaimemt‘s appeal ie allowed and my declsion i !aat aut
1 paragraph 1. !

(Sigred} MK Jonson
Commizsioner

nate: % april 1990
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