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1. L decision is tn=t the decisior of {ne local trivuna? gatsa the 61
- ril 1964 is set zsije.
April 984 at de

5 curious appesa e
Tor the procedural quésiions whi

"I was Clerk to the Triturzl on lionday, 6th April 1264 when the azbove cases

TG Were heard, Before the interestegd rarties, i.e. both appellants, H.ULM,

. Representativ65 two erployers! representatives znd Group Insurance Gfficer

‘ vere asked to proceed to the Tribunel Room iir V.y Grour Insurence Officer

reguestied me to tring to the notice of the Tridunal the frct that court cazses :
viere pending in respect of both appelisnts and thzt the relevant papers were
in the hznds of the Frocurator Fiscal. I told the Chairman, irthen all
parties were assembled the Chairman informed them that the Tritunzl head
decided to ad journ both cases, He gave the appeliantis' sgent on opportunity
to make Teépresentations but these were not discussed by the Tribunal before
a final rulirg was Ziven, M, The procurztor fiseal, in Scotland, is the
official charged with the duty of investigating crimes in his district, and
of conducting prosecutions (in the Sheriff Court) in the public interest,

3 The claimant (A.B.) & 2o brusher), and another face worker
(G M) were both dismigred 7y wleymert on the 12th Feormizrey 1904,
! on allegations of fzilu=e oF gtion to the safety of the nit
amounting to bresch of the Co i. Wnen the clzimaniz gome to
claim anenrloyment benefi= NG these Lllegaticns weve put tc thex They
denied that they hald been guilty of cny cefsylt, The locz) ipsurarce
officer accordingly referred to t-e loczl tritunszl for their dgcizion whather
{in terms of section 13(2){a) of tue Hational Insurance Act, 19468) the ;
claimants were disqualified for Treceiving unamploymant benefity and if so i
for how long, tecause they hgd lost thein employment through theip misconduct, {
J. The two coses cams before the leocel tritunzl en the &ip April 1983, the l
case of the claimant G. being number 5 on ike iz, and that of <ie
claimant A.B. mumber 6. Both cliazimants attended, along with theip repre- :
séntative, an official of their trade union. The insurance office- wes in :
attendance, 4lso in attendance werc two officials of the colliery, §
pPrésumably to be called as witnesses., ks
|
5e  iihat happened next is described by the clerk to the tribunal a: follows - }
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6. The Report of Proceedings of Local Tribunal (Porm L.T. 3) completed by the
Chairman, records that Tépresentations were made by the claimant's Tepre-

sentative to the following effect ~ "The Procurator Fiscal was investigating

the matter at issue, but the Tribunal should nevertheless inquire into the ?
matter,  The regulations did not require adjournment in the circumstances,
and it was doubtfu] whether there was a préecedent.  If the matter went fo
trial the Tribuna) would no doubt follow the criminal court's verdict one way

or the other and it would be depriving the Tribunal of its power to adjourn
for thisg Purpose. !,

7-  Under the heading "Pull text of uwnanimous decision" is entereq _ "Case
ad journed",




Under "Grounds of decizion™ the following is recorded: '"3ince the
wgfleced industrial misconduct wzs so serious as to amount to 2 criminal
olience, and since the Procuraior Fiscazl was indee? investigating the
matter, the Tribunal felt that it would be fairer to the claimant and
more proper in the interests of recching a right decision if the case
were adjourned until either the Piscal had concluded his investigations
and decided not to proceed with & charge or, if a charge were brought,
until the criminzl {irial had bfen concluded. Assuming the case went
to trial, it was felt that with such serious matters at stzke the rela- !
tive informality of the Tribunal procedure might not be so conducive to
Justice being done as an investigation of the facts in a criminal court
according to the normal rules of evidence: and althouzh the court's
verdict, one way or the other, would not necessarily be conclusive it
would no deubt be highly persuasive. Assuming on tie other hand that
after investigating the matter the Procurator Fiscal deciied noi to
proceed,- this too, zlthough not necessarily conclusive, would be pereua-
sive, In these circumsiances the Tribunal felt that it was tc all
parties interests that the case should be zdjourned, .

I

g. On the 8th April 1364 the assistant cormpénsaticn cificer of the
National Union of lineworkers (3coi%ish irea) wrote to the clerk to the
tribunal, protesting zgainst "the action of the Chrirman", and asking

&
"or a new date of heering as ¢arly ss possible 'on the evidence availzble! -
At is to say, without waiting for the outcome ¢f the precurator fisc
invegtigations. On the 29th 4April 1964 the clers replicd, refusing the
réquest, and pointing out (asmong othsr things) that what the associztion
had described as the decision and zction of the chzirmen was in fact the

uhanimous decision of the tribunal.

1
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10. On the 30th April 1964 the association wrote — '"..... In view of the
fact thzt a unanimous decision of a Tribunal was arrived 2t in the presence
of the claimants and the Trade Union Representative, I contend that the
decision arrived at is nuil znd void, According to Regulations 26(2)
Determination of Claims and Cpestions. ™ 4 Tribunal coming to a decision

can only do so in the presence of the Tribunzl members.". The association
requested the issue of = form on which to appeal to the Commissioner, and
this having been sent, the association on the 14th May 1964 appesled to

the Commissioner ageinst the decisicn of the local tribunal dated the 6th
April 1964.  Grounds of Appeal were stated as Tollows — "I contend that ,
the decision of the Local Apreal Tribunal was null and void, (hcld on 6.4.64)
due to the fact that their decision was arrived at in the presence of the

. Amant and Trads Union Representative. Mong of the persons concerned in
the case were asked to leave the room. I refer to the decision of the
Commissioner (Cormissioners Decision No. C.3.1.37/50), dated 22.4.50.".

11. Charges under the Cozl Mines Act were in due ccurse brought against

both claimants: the trial was held in the Sheriff Court on the 29th June

1964: 2 verdict of not proven was reéturned. A verdict of not proven is,
of course, a verdict of acquittal.

12,  Since the manifest object of the association was t¢ obtain a decision
on the claim for unemployment benefit before the verdieci of the court in

the criminal proceedings was knowvn, it is difficult to see what good purpose
‘can now be served by their pursuing the appeal. But since no application
has been made to withiraw the appeal, it is my duty to deal with it, and
incidentally to express an opinion on certain not-altogethereasy questions
which have arisen on it.
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13.  In the first place, is the decision in question truly a decision of the
local tribunal, or is it a decision of the chairman? It is necessary to
decide this; because (prima facie at least) the right of appeal to the
Commissioner lies from decisions of the local tribunal, and not from those
which are in the exclusive discretion of the Chairman: compare Decision

R(I)44/59 — a ¢ase under the Industrial Injuries Acts - in which it was
held that there was no richt of anreal to the Commissioner from a chairman's il
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14. Certzin rules of procedur® =1 local +,ribunil hearings - are lzid acvn 1b:
regulations 12, 13 nd 14 of the Wrtional Insurance (Determination"of Claims
and Gpestions) Regulations, 1948 1S.1.1940 Wo, 11441 as omended:  bu¥
obviously thig is not an eyhaustive Cod6. Power to adjourn g not Pxpressly
provided, but must, 0 W opinion, pe implied. and as matier of law the
pover to ad journ £511s5 to bE exercised bY the trivunal, rather ihan by ihe
ghalrman. Regulation 12(2) provides for the gpecific case of 2 claimant
failing to aprearl and provides that the tribunal B proceed 4o determin®
{he case notwithstanding the claimant's absence, ‘or maY give such direc-
tions with a view to the qetermination of the case 88 thay may thinl propEr"-
Plainly, in appropriate circumstancesy cuch directions might include an

ad journment; and in terms of the regulation, the 2d journment would be ab the
direction of the iribunal.- Aeference 10 adjournment has been made in 8
ruaber of Corzissioner's decisions) and oo far &8 T gan discovel this has
~lways DEER referred to us @b adjournment by the s pibunal — S€€» for example;
Decision R(S)13/52, at paragraph ). sresent €25% the decision to
ad journ LEIS Lo have oeen o decisgion O3 1, end 1 heve I doubt

th=t it wes S0-

5. The decision in question, pelng : decigion of the tribunal, Was in my

ju‘*r%nt oper: 0 appeazl 1o the CommissioneT 1 do not wish 10 offer any
ancouragenent to tue hringing of appezl

in the ordinaly cuse 1 should regard & decision To
n is, in B0y event, pr@—eminently a

5 on minoT points of proceaurdi and
~djourn &5 & w~ipor point
of procedul®s 4 decision 1O ad jour
matter within tne discrstion of th¥ Lribunals and only rarely could such @
iecision b€ successfully challenged cn appeals There BEYs nowever, be
instances wWhere tne zdoption of 2 particular procedure ey amount 10 a
possible denial of jusiice. Tven & decision 10 djourn, if 1t wers ab

unconsoionably jong time, OF sine die, oT if it were for an ipproper roas0n,
the decision in question

2

might amount tc 2 denial of justice. 1 hold %that
rere 1s sppealeble to the CommissioneTs

16. The ground upon which the gecision 1& chalienged ig that 1t W28
nyrrived at in the presence of the clzimant ond Trzde Union ?epresentative.
None of the persons concernsd 1t the case WeIe saked to leave the TOOT "
This is ah objection of the most rechnical character. T can apderstand a
clzimant being aggrieved if his opponent ;g allowed to be present at tne
deliberations of
stznd why he should complain that he Limself is s1lowed to b present. But
no doubt 2 claiment 1is entitled 10 object if the procedurs of & fribunal 18

- even technically - ipn treach of the &XPTeSS provisions of the relevant

regulaticns.

17 Regulation 13(5) of the Regulatlions above cived provides a5 follovi.
o the pRrpose of arriving at their decisiony OT discussing any question
of procedure; & local fribunal shalls notwithstanding anything in this regu-
1ation, order all persons not being members of the tribunal, other then the
person acting as clerk to the fribunal, 1O withdraw {rom the sitting of the
tribunal.’ There can bé 2 feilure 1o order a person to withdraw only if
+hat persoD was alread present. Arccording to the ac
{see paragraph 5 above ihe parties were not present when the decision was
being deliverated: they were prought in and then snformed of the decisions

There was therefore IO preach of regulation 13(5).

18, If the accoupt given by the clerk jg correct - ana it obtains suppor?t

from the letter of the association aated the &th April 1964, in which it 18

gaid "1 understand from our representative that the Chalrman decided, pefore
nearing evidence, to adjourn the hearing ... = the procedure adopted 18

jpdeed open to criticism on the ground that the decision WasSy apparently,

thout giving the claimant OF his representative an opportunity

arrived at wi
after the chairman had

to be heard on the matter. 1t does appeal that,

ithe tribunal while he himee1Ef 18 excluded. 1 do not under—

count given by the clerk
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anpounced the decision, the agsociation representative made representa—
tions, but that was too lates and indeed, if these representations were
to be properly considered, with a view to possible alteration of the
decision already announced, 1t would have been necessary upder regulation
13(5) to send ihe parties out while the decision was being reconsidered.
In these circumstances T am driven to 1he conclusion that the {ribunal
came 1o 8 decision as to the disposal of the case€ without hLaving given
the claimant OT his representative a fsir opportunity to pe heard. It
may be that the procedure in fact ceused no injustiice: but Justice mst
be seen to be done. 1 do not think justice was secn to be doné on this
ocGasion. Turthers; although *the decision given Was & decicsion on pro-
cedure and not on the merits of the case, 1 think it was 3 decizicn O

some importancets and that the prooedural ghjection 1o it connot DE

ignored as 100 frifling for consideration. )

19. 4 a result of their appeals the sssociatien pave chtained & state~
~ent of my cpinion that the decision of the tritunal, »1though rade for
sasons vhich T should have thought ©o bE entirely within sheir discretion,
ig open 1o objection in respect of proceduret. To this sxrent, tne zppeal

mst succead, the decision of the local tribunal being gel =231dé. But
1+ is impessible now for the claimant 1o schieve his DUTDOEE yhich was
4o nave the tribunal decide the merits of ihe casc' on the &ih roril 1964,
4
N

T A
or at any rate nefore the 29th Juneé 1964,  The gppenl to he Commissioner
in the end of the day thus defeats itself. The refersnce, O the local -~
tribunal will fall to be peard by the tribunal - which should in oy
opinion D€ differently constituted from thet of the 6th April 1964 - at

the earliest convenient date.

20. The zppeal of the claimant's sscociation 18 elloved.

(signed) B A. Shewan
Deputy Commi.ssioneT
Date: 22nd October 1904




