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e by the adjudication officer. My decision is that invalidity

November (984 to & March 1935 (both dates includad) because the

he was throughout that period incapabie of wark by reason of some
specific disease or bodily or mental disablement. { direct that any amount which has been
paid to the claimant by way of unemplayment benefit in respect of that period’or any part
thereof shall be traated as having been paid on account of the arraars of invalidity benefit
thrown up by this decision. Mareaver, in cansequence of the "linking" provisions, the
decision of the adjudication officar issued on or about 16 July {985, pursuant to which. -

sickness benefit was payabie to the claimant for the inclusive period {8 March L9385 to
{ May 1985, will fall to be raviewed. 4

4
2. The claimant is now aged 54. In 1967 he had a matar-cycle accident. Back pain
developed about a year later. The claimant states that such pain has continued down the
years, steadily getting worse. In 1977 he sustained a knee injury in consequence of siipping.
Despite the exicision of a sub-cutaneous nodule from the outer aspect of his [eft knee, that
knee has remained painful. From (974 the claimant worked as an assistant technician for
British Rail. In 1979, however, disability in his back and knes= caused him to take 3 job as a

look-qut man. This relatively light job he did until, in April 1984, he was retired on the
grounds of iil-heaith. '

3. The claimant became incapable of work on 22 September 1933. From then until the
events with which this decision is immediately concerned he was continugusly in receipt of
statutory sick pay followed by sicknass benefit followed, in turn, by invalidity benefit. The
cause of incapacity was certified by his doctor as arthritis in the left knes. In respect of
the knee injury a medical board has assessed disablement at J per cent for life. -

4. ..In accordance with routine procedures the claimant was on 23 July 1984 examined by a
medical officer of the Department of Health and Secial Secirity. In the apinion of that
medicat officar the claimant was not capable of warking at his regular occupation but was



capable of wark within certain limits. That medical officer wrote: .

"Hi-s back and knees [imit his physical work byt he would manage a wide range of
mainly sedentary jobs, ERC has much to recommend it."

He added that the ¢laimant was of average intelligence.

|5- On 26 July 1984 the claimant's doctor issued 2 form Med 3 for 2 weeks. Against
'pccror's remarks' was laconically writtan "Within limits"., The <laimant did not avail

6. The ciainiant's'daﬁi!!:.

tinued to issue forms Med 3 - but without any qualification.

tor con
Accordingly, on 5 Qctgber 1934 the claimant was examined by a diffarent medical officer of

the Department. “The-opini

on of that medical officar was largely in line with the apinion of

the medical officer toWhom 1 have referred in paragraph & above. The conclusion was that

the claimant was "quifé"abte for semi-sedentary.ground work, On 7 Ndvember 1934 the.

Claimants duc"’""““@ﬂ.f;"{m Med 3 for 4 weeks - this time repeating the qualification
)Wlﬂ?i_{!. limits*, B ls?"édahnﬁ:er#we&s certificate on § November 1934, unqualified,

e on] g,

7. On'the evidenca then before him, the adjudication officer decided that invalidity
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' 5y Gaimant appeaad to

s m i iy

7 -benetit “{isigié_fpglaéﬁffdﬁ@g.induﬁve period 5 Navember 1984 to 3 Decamber 985, The
r 1he-ann, ”l_"t_ribun'a'!‘. On & December (934 the claimant's doctor issued

2 form Med 3’?65]3‘6&#5’._‘?!1:: diagnosis was arthritis in knes and back pain. There was no

_qualification. ‘The adjudication offjcer referred the period 4 December 1984 to

& March 1985 to the appeai tribunal.

3. ) .The claimant ap{iéﬁr‘éd :at and gave evidence to the appeal tribunal. He had, in
addition, written a letter thereto dated |2 February 1985, In that letter he had stressed
that it would be hard to-Imagine 3 [ess physical job than that of look-out - yet he had

become incapabie of performing that job. Between 1977 and 1984 he had been off work for

LT

9. The claimant producad to the appeal tribunal a report datad 8 February 1985 ar_ld_(made .

by a consultant arthopaedic surgeaon. [ quote from the end of that report:

treatment is not likely to ba helpful. There is avidenca that he does have 3 genuine
disability with the left knee in the form of " wasting of the left thigh and wasting of

the left calf, | accept that he does have a genuine.disability with the knes and in

combination with hjs Symptoms in the back it would be difficuit for him to hald down
d

anything more than a light se
cent of the time. With the labour market in its present form this would be very
difficult for him." :

entary job such as a job in an offica sitting down 90 per

0.  The claimant told the appeal tribunal that the staoping invoived in light assembiy work
would cause him pain. Even washing up the dishes or peeling potatoes caused severe pain in .
his back. If he worked at.3 banch he would "soon trembie”’, He could nat sit comf{ortably
since his back muscles went into spasms.’ He had tried every treatment which he could find

but with no success. He is recorded as having said:



"Ta sit in an office would crucify me, putting it bluntly.”

[l. The appeal tribunal confirmed the decision of the adjudication officar and decided the
reference adversely to the claimant. Later, however, the chairman granted the claimant's
application for lca.'ye to appeal ta the Commissioner.

12. Inhis grcwf‘aé of aﬁpeai to the Commissioner the claimant wrote:

*Cansidering the many years in this type of occupation, the lack of training, education
ﬁ-. and’ experience In any other form of work and my current age, [ feel thatitis

to-exXpect me to carry out other types of wark for which | am not
nentally suitable, or ta which [ couid adapt."

- umnr 10y
.physically ¥
“ But the most:significant development since the appeal tribunal gave its decision is that, with
effect from 13:March 1925, sickness benefit was awarded by virtue of arthritis in the
claimant's Jeftanes-<and such benetit was stil in payment o 22 August 1985 when the
L ad_jqdli:'aﬁqi n‘ﬁﬁ‘n;wconcen_ted made her submission to the Commissioner.

A

3 l).l‘have_._:nit:inm}_ this an easy case. The claimant did not request an aral hearing before .
- thermmisst:i“rdingiy, I have not had the advantage of secing or hearing him - and’
in such circumstances {'do not ceadily depart from the view formed Yy an appeal tribunal
which has seen-and heard a claimant. All that said, however, [ cansider that, on the balance
of probabilities, the claimant has made out his case. [ disregard altogether the current state
of the employment market. [ am weil aware that the test is not whether the claimant can
get work but whether he can do work. [ndeed, [ have myself stressed that many, many -
times. But [ am not obliged to lose sight of all reality. If the statutary test is pressed to its
logical extremes, there is victuaily nobady wha is incaoable of doing any work. A man lying
in an iron lung might well be capabie of dictating b Tng novelss and the same might be-
3 ot consier that theee is befars.ma i ory_evidence that

NE claimant has eifhiec the axperience or the aualifications necessary for the-type of job
ost general terms) suggested as suitani€ to ais Case. MMOCEQVer,

i
[ am antitled to consider what realistic prospects the claimant would nave oL nolding dowf
sutHraob in the svent THATHE should obtain ond. HIs 1ast years of service with British Rail
; r & characterised by frequent and prolonged absences through incapacity. There i$ nathing
’ ; in the medical evidence before me to satisfy me that that would not'be the case in respect

of any future empioyment. Above all, however, { am influenced by the fact that by

|8 March 1985 the claimant was again incapacitated to the satisfaction of the Department.
In all the circumstancas of this case, it seems to me to be improbable that in the period
z~J.be£m'e me {which amounts ta 4 months) the claimant's physical condition was materially

fetter than 1t had been in the year preceding that periad or has been since the end of that
period. [n my view, he has astablished his case.

14. Accordingly, the claimant's appeal is allowed.

(Signed) 3. Mitchetl
Cammissioner

Dates - 9th January 1986
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