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Starred Decision No: 75/00

 

1. This application came before me for an oral hearing on 21 September 2000. The claimant was represented by Mr Orr, a Welfare Rights Officer with the City of Glasgow Council. The Secretary of State was represented by Miss McLaughlin, Advocate, instructed by Miss Ritchie, solicitor, of the office of the solicitor to the Advocate General. Having considered the application I grant leave to appeal. In terms of regulation 11(3) of the Social Security Commissioners (Procedure) Regulations 1999 I obtained the consent of the parties to the appeal, in the event that I granted leave, to treat and determine the application as an appeal. I do so. My decision is that the decision of the disability appeal tribunal given at Glasgow on 29 April 1999 is not erroneous upon a point of law. The appeal fails. I dismiss it.

2. The claimant was born on 11 February 1991. He wets the bed at night. This is known as enuresis.

3. The claimant was on 24 September 1997 by a disability appeal tribunal awarded the middle rate of the care component in respect of the night time attention condition from 19 November 1996 to 8 November 1998.

4. He made a renewal claim on 30 June 1998. An adverse decision was made in respect of that claim on 14 August 1998 as is evidenced by the decision which is recorded at pages 109 and 110. He sought a review of that decision upon the basis that:-

"[The claimant] is still suffering from chronic enuresis.."

Another adjudication officer on 20 November 1998 reviewed the earlier decision disallowing the renewal claim but decided that it could not be revised so as to award benefit. 

5. The claimant has appealed to a disability appeal tribunal. His appeal was heard on 29 April 1998. The appeal was unsuccessful. The tribunal determined that the claimant was not entitled to an award of the mobility or care component of disability living allowance.

6. The claimant sought leave to appeal to the Commissioner. The grounds of appeal are set out in a letter at page 137. These were departed from to a material extent by Mr Orr in his oral submission to the Commissioner as I will indicate later in this decision. Mr Orr set out his current position in the appeal by oral submission.

7. Mr Orr directed my attention to regulation 29(5) of the Social Security (Adjudication) Regulations 1995. These were in force at the time when the tribunal made its decision. They said:-

"(5) Every decision of a disability appeal tribunal shall be recorded in summary by the chairman in such written form of decision notice as shall have been approved by the President, and such decision notice shall be signed by the chairman."

Mr Orr then referred me to Presidential Circular No 2 headed:-

"Recording and Notifying Tribunal Proceedings and Decisions: 

Form and Content"

The material parts of the circular are as follows:-

" 7. Decision Notices. A decision notice is a form which the regulation gives me the power to approve. I have approved a form of decision notice for use in each jurisdiction to be known respectively as ITS[DN] [SSAT], [CSAT] etc.; only that form as drafted has my approval under the Adjudication Regulations. That printed form should not be amended nor should anything [other than an AWT schedule] be attached to it. The decision notice is to be legibly hand-written by the chairman; the tribunal clerk will hand a copy of the carbonised decision notice to the parties as they leave the hearing. They will, either at the same time or earlier, have been advised in writing of their right to appeal and to apply for a record of proceedings and a full decision, but tribunal chairmen may want specifically to enquire of the parties whether they want a full decision, since the earlier such a request is notified, the less the effort expended in producing it. The decision notice dispenses with the need for separate forms AT3A or DAT28A [the use of which has been discontinued].

8. Decision notices must be written and issued in every case and at the hearing where the decision has been announced. If the decision has not been announced or following determination of a case in the absence of a party or by consideration of the papers alone, the decision notice should be written by the chairman on the day of the hearing and sent by the clerk to any party who was not present at the hearing on the next working day following the hearing. The decision notice will record the decision of the tribunal [in sufficient detail, where an appellant is successful, to enable immediate payment of benefit] and will provide for inclusion of a summary of the tribunal's reasons for that decision [see paragraph 9. below]. 

9. Where there has been no request for a full decision at the hearing and the chairman does not intend to issue one, the decision notice will contain a summary of the tribunal's reasons for its decision: that summary is not intended to be an exhaustive recital of the tribunal's process of reasoning but to be a two or three sentence explanation of the reasons for success or failure......"

8. It was Mr Orr's submission that as the summary of grounds in the decision notice did not set out the basis for the tribunal's decision as set out in the statement of facts and reasons then the decision notice was disconform to the statutory requirements. In these circumstances the tribunal decision erred in law and must be set aside.

9. The basis for this submission was that what was contained in the summary of grounds was as follows:-

"The appellant suffers from nocturnal enuresis. He has no day time problems. Taking into account the amount of care he requires from his father we formed the view that [the claimant] does not require frequent attention nor does he require continual watching over at night. His needs are having his bedding changed and himself washed a maximum of 2-3 times a night. This does not meet the statutory criteria and although the appellant has a troublesome complaint it does not appear to us that he is so severely disabled that he requires DLA care component at any level. The relevant statutory requirements, Commissioners' decisions, guidance in Rowland (1998 edition) and medical evidence were taken into account as well as the oral evidence and submissions made today. The comparison with the "normal" child was made."

10. Mr Orr submitted that the basis for the tribunal's decision as set out in the statement of material facts and reasons was that the claimant did not suffer from a physical or mental disablement which is an essential prerequisite for the allowance. In their reasons the tribunal said:-

"The appellant's GP, Dr. Lyons stated in a Report dated 20/2/97 that no cause had been identified for [the claimant's] bed wetting during the night and expressed the view that he did not suffer from a physical or mental disability. The Adjudication Officer was entitled to rely on this statement from a medical practitioner who had carried out tests on [the claimant] and who knew the history. The condition is very distressing and troublesome for the appellant and his family, but his bed-wetting does not in our opinion amount to a severe physical or mental disability. This being the case, the appeal falls at the first hurdle. We noted the view in Rowland page 22 that severity is to be determined by reference to attendance and took that into account. Dr. Lyons, however, said that [the claimant] did not suffer from a physical or mental disability at all and the word "severe" was not addressed. It was not really necessary to look further at the care requirements, but we noted that Christopher was not incontinent during the day and had no day time care needs beyond those required for a normal child. This was not disputed."

11. Miss McLaughlin in response submitted that there was in fact no inconsistency between the summary of grounds because of the sentence in the decision notice beginning:-

"This does not meet the statutory criteria.."

which in her submission was consistent with what was contained in the full statement.

12. The inclusion of the requirement for a summary of the tribunal's reasons in the decision notice in the presidential circular is a matter which has given rise to a number of difficulties in the operation of the regulations relating to decision notices and statements of material facts and reasons, particularly in relation to applications for leave to the Commissioner without a full statement. In making provision in the circular the inclusion of a summary of reasons it is I consider at least arguable that the President in operating regulation 29(5) went beyond what the regulation strictly required and that without the requirement for a summary of reasons the circular would have conformed to the regulation and not given rise to the difficulties which have arisen.

13. This is particularly so as the provisions for the giving of reasons were set out in the regulations in regulation 29(6A). In this case it is arguable that there is an ambiguity in the summary of reasons as to whether they incorporate the basis upon which the tribunal found that the claimant did not satisfy the statutory requirements in the statement of material facts and reasons. I am inclined to accept Miss McLaughlin's submission as the sentence she directed me to seems to be consistent with the position adopted in the full statement.

14. However even if Mr Orr was correct in his submission that the tribunal had not set out the actual basis for their decision in the summary of grounds but had only done so in the full statement I do not consider that this would render the decision notice disconform to regulation 26(5) or give rise to an error in law on the part of the tribunal. The regulations do not import that without the actual basis for the tribunal's decision being incorporated into the decision notice that their decision will err in law. It is the full statement which sets out fully the basis for the tribunal's decision through an appeal to the Commissioner both the full statement and the decision notice fall to be considered. If the full statement properly supports the conclusion reached in the decision notice I do not consider that it can properly be asserted that, notwithstanding that the basis for the tribunal's decision as set out in the decision notice is adequately set out in the full statement of facts and reasons, the tribunal decision errs in law because that basis is not set out in the summary reasons given in the decision notice. To hold that it did would be a nonsense because the whole object of the regulations as they stand is that a claimant should know what the decision is and the basis for it. In this case these essentials are clearly available to the claimant and are such that he is enabled to advance an appeal to the Commissioner.

15. Mr Orr's second submission was that when the decision notice, summary of grounds, and the full statement were read together the tribunal's reasoning was defective and accordingly erred in law. It was his position that they applied the wrong test in determining whether the claimant satisfied the night time attention conditions. This was on the basis that there is a reference in the summary of grounds to the absence of a requirement for frequent attention or continual watching over at night. This is repeated in the full statement where a reference is made to:-

"Whether or not the attention he receives from his mother is frequent or prolonged is not relevant if he is not suffering from physical or mental disability.."

16. I do not consider there is any merit in this ground of appeal. Whilst the night time attention condition is related to a requirement from another person attention which is prolonged or repeated it is still dependent in the first place upon the claimant being so "severely disabled physically or mentally". Thus whilst the tribunal may not have mirrored the statutory language contained in section 72(1)(c)(i) that is of no moment if the basis of their decision is the absence of a physical or mental disablement of the severity described in the section.

17. The third ground of appeal is a facts and reasons one. In determining that the claimant did not suffer from a severe mental or physical disablement the tribunal accepted evidence which was in the tribunal papers in a report from the claimant's general practitioner in respect of the earlier claim which the claimant was successful upon appeal to a disability appeal tribunal. In that report the general practitioner was asked the following question:-

"Does [the claimant] suffer from a physical or mental disability?"

The unequivocal one word answer to that question was "no". The answer was given in the context that the claimant has enuresis. Mr Orr then referred me to what was said by a health visitor in a letter at pages 61 and 62 in which a health visitor said:-

"Enuresis can be a problem which persists for many years and often no cure can be found for it."

and a further report from the health visitor contained in a form submitted with the claim pack in the present case. In that form which is recorded at page 97 the health visitor is asked:-

"Please tell us what their illnesses and disabilities are, and how they are affected by them."

The health visitor replied:-

"[The claimant] has a long-standing problem of bed wetting which has so far proved to be resistant to the usual treatment methods."

It was submitted by Mr Orr that the evidence of the health visitor is contradictory to that contained in the doctor's report. Mr Orr submitted that the tribunal did not adequately deal with that evidence in that they accepted the evidence of the claimant's general practitioner but did not say why they rejected the evidence of the health visitor. Indeed it was pointed out that the tribunal's position was:-

"We noted the views of the Health Visitor (document 112) and did not doubt that a strain was being placed on the family, but the fact remains that in the absence of any medical evidence of the existence of a disability physical or mental, the conditions of the legislation are not met."

Mr Orr submitted that the evidence of the health visitor was medical evidence and required to be evaluated. It supported the presence of a disability and in these circumstances the tribunal erred in their treatment of it. Mr Orr made reference to the disability particularly paragraphs 31.5.5 and 31.8.1 in support of his argument.

18. Miss McLaughlin's response was that the health visitor was not giving an opinion as to whether there was a physical or mental disablement in the evidence which she gave. She was describing in her evidence at page 95 the effects of a problem not expressing a view on the question of disability. I accept that. The only person who gave a direct view in relation to whether or not the claimant suffered from a physical or mental disability was his general practitioner. I do not consider that it is material that that evidence was given some time before and in connection with the earlier claim. Further I do not consider that any assistance is given in the passages referred to in the Disability Handbook to Mr Orr. Indeed paragraph 31.5.5 seems to suggest that enuresis is not a disability as it is recorded that both parents accept enuresis as a natural phenomenon. In the event the tribunal relied on the evidence of the GP. Enuresis has always been the basis for the claimant's claims for the allowance.

19. Mr Orr's final ground of appeal was that this was a renewal claim. In these circumstances under reference to R(A) 3/89 he submitted that the tribunal ought to have made it clear why as the claimant had previously enjoyed an award of the allowance it should have been made clear as to why he no longer did so. He referred me to paragraph 15 of R(A) 3/89 where Mr Commissioner Hoolahan QC said:-

"I appreciate that it may be that by a comparison of the medical evidence in the earlier claims with the evidence relating to this renewal claim, the DMP could show that there had been an improvement in the claimant's condition. But I think that it was incumbent upon the DMP to indicate in what respect the claimant's condition had improved and, without over-elaboration, to indicate in what respect his attention needs had decreased. The failure to do so was also, in my judgment, an error in law."

Mr Orr submitted that in this case the matter went further than issues of improvement and more could have been said by the tribunal. I do not accept that in respect that the tribunal had made it quite clear why they reached the conclusion that they did. The earlier tribunal must have come to a different conclusion in that it made an award of the middle rate of the care component. However the tribunal could not have been clearer in setting out their reasoned basis as to why one of the fundamental conditions for the allowance namely severe physical or mental disablement was absent. In these circumstances in my view they did not require to say more than they did. 

20. In the written grounds of appeal to the Commissioner Mr Orr had relied on what was said by Mr Commissioner Levenson in CDLA/2252/97 which contradicted a long line of authority to the effect that the requirements required to arise from a condition identifiable as a physical or mental disablement. Mr Commissioner Levenson decided that case along with a number of others at the same time including CDLA/1659/97. Mr Commissioner Howell QC dealt with what was said by Mr Commissioner Levenson succinctly and clearly in paragraph 17 of CDLA/835/97. There he said:-

"17. Particularly with behavioural problems shown by children which may be for a variety of reasons, some medical and some non-medical, it is always important to keep in mind that for both care and mobility component requirements under ss. 72-73 of the 1992 Act not only must the required degree of need for care, supervision and so forth be shown, but also the tribunal must be satisfied that this need arises from a condition identifiable as physical or mental disablement. That there are these two separate and cumulative conditions to be met is well established and not open to legitimate doubt. Otherwise, the insistently repeated phrase in each of the statutory conditions that "the claimant is so severely disabled physically or mentally" as to have the various needs would serve no purpose, and the needs alone would determine the entitlement. That is not the law: see cases R(A) 2/92 and R(A) 1/98 in re H: (The apparent suggestion in some recent observations in an unreported CDLA/1659/1997 that those decisions of the Commissioners and the Court of Appeal are in some way no longer authoritative for disability living allowance is not one I would feel able to endorse: there has been no material change in the statutory language, or the nature of the questions to be decided.)"

These views reflect my own and it is not necessary to add to them other than to say that in my view what is said by Mr Commissioner Levenson in CDLA/1649/97 and the other associated cases is not good law, runs contrary to and well established body of authority and should in my view neither be relied upon nor followed. In the event Mr Orr did not seek, in my view properly, to rely on this authority and in oral argument it formed no part of his case. 

21. The appeal fails.

 

 

 

(signed)
D J MAY QC
Commissioner
Date: 22 September 2000
