Case Reference: CJSA/1920/1999

Starred Decision No: 65/00

1 I allow the claimant's appeal.

2 The appeal is against the decision of the Exeter appeal tribunal on 6 January 1998 that the claimant is not entitled to jobseeker's allowance from and including 6 November 1997 because she is to be treated as a full-time student.

3 I set aside the tribunal decision. The appeal is referred to a new tribunal to reconsider the appeal in the light of this decision. 

4 I held an oral hearing of this appeal in London on 13 April 2000. The claimant was represented by Mr Richard Drabble QC, instructed by Hugh James Ford Simey, solicitors, Cardiff. The Secretary of State was represented by Mr Nicholas Paines QC, instructed by the Solicitor to the Department of Social Security. I am grateful to both for their economical and focused approaches to this complex case, potentially involving the interaction of three different systems of law.

5 At the oral hearing, counsel and I became aware that another Commissioner had recently considered a case that raised points in common with this appeal. That case was CJSA 4890 1999, decided by Mr Commissioner Goodman shortly after this oral hearing and without reference to this case. As agreed at the oral hearing of this case, I subsequently circulated a copy of the decision in that case to both parties and have received and taken into account the submissions in reply from both Mr Drabble and Mr Paines on that decision. 

Background to the appeal
6 The claimant started a full-time undergraduate degree course at what is now called Cardiff University in September 1994. She was in full-time attendance in the 1997/98 academic year. She was then over 20. She requested and was granted leave of absence with effect from 1 November 1997 for the balance of that, and the following, academic years. She applied for leave of absence because she was pregnant, although the letter granting leave does not state the reason for which it was granted. The letter makes it clear that while on leave of absence the claimant was not a student and was required to leave the university. The claimant applied for leave of absence for a fixed term because she was advised that regulations allowed only fixed term leave. At the time she applied she had passed at least half the necessary examinations to obtain her degree, and she did not wish to lose that advantage by giving up her studies permanently. She chose the period she did because the baby was due on 28 May 1998, which would have been half way through her final examinations, and she foresaw that she would not be able to sit all her examinations.

7 The claimant left her accommodation at the university and went to her parents' home in a rural location, as she had nowhere else to go. Her parents were unemployed and her father ill. She applied for work locally and could not find any. She applied for a hardship loan and could not get one. She had no means, and therefore applied for jobseeker's allowance. She was told that she could not apply for jobseeker's allowance until she had repaid the instalment of student grant already received for 1997/98. She repaid it and applied for jobseeker's allowance with effect from 11 November 1997. She was refused jobseeker's allowance because she was a "full-time student" within the definition in regulation 1(3) of the Jobseeker's Allowance Regulations 1996. She was therefore to be regarded as not available for employment under regulation 15(a) of the Jobseeker's Allowance Regulations 1996 as read with the definitions in regulation 4 of those 

regulations. 

8 The claimant was subsequently also refused income support, council tax benefit and maternity allowance until the day her son was born. Until her son was born, she could also make no claim against the father. Although the point was not directly in issue in the case, the exclusion of a pregnant student from income support derives from regulation 4ZA of, and the relevant paragraphs of Schedule 1B to, the Income Support (General) Regulations 1987. Regulation 4ZA(3) provides that a student during a period of study is entitled to income support only if she falls within one of the categories of claimant listed in Schedule 1B. The definitions used are the same as those for jobseeker's allowance. Paragraph 14 of Schedule 1B deals expressly with the position of the pregnant woman. But it is not one of the paragraphs applied to students by regulation 4ZA, although it is applied by regulation 4ZA(1) to all claimants other than students. Paragraphs 1 to 3 provide for claims by individuals (including students) looking after children, and allow a lone student parent to claim from the date of birth of her child. 

The tribunal decision
9 The claimant attended the tribunal hearing with her partner. A presenting officer also attended. The tribunal dismissed the appeal and refused the claimant jobseeker's allowance "with great reluctance". It did so because the claimant was deemed to be a full-time student for the purposes of regulation 15 of the Jobseeker's Allowance Regulations 1996. The tribunal found that the claimant had neither abandoned her course nor been dismissed from it, so was deemed to be a student for jobseeker's allowance purposes until the last day of that course.

10 The original ground of appeal of the claimant against that decision was by reference to Commissioner's decision CIS 13986 1996. This took a view of the interpretation of the regulations more favourable to the claimant. But the substantive issue in that decision was then under appeal to the Court of Appeal. On 3 March 1999 the Court of Appeal, by a majority, decided that case in favour of the adjudication officer in O'Connor v Chief Adjudication Officer. The adjudication officer's submission in this case, made after the Court of Appeal had reached its decision, was that the decision confirmed that the tribunal had reached the right decision in this case. In reply, the claimant raised issues involving both the European Convention on Human Rights and European Community law. It was submitted that the Court of Appeal had not considered these aspects of the case. I directed an oral hearing to consider, in particular, the European Community and human rights issues.

11 For the reasons set out below, I find that the tribunal did not err in British law, but erred in failing to consider European Community law that was directly applicable. Its decision must be set aside. As the European Community law issues were not argued before it, I do not consider the reasoning of the tribunal further in this decision. 

The submissions of the parties 
12 At the oral hearing Mr Drabble conceded that arguments based on the European Convention on Human Rights could not be pressed before me, at least not before 2 October 2000 when the Human Rights Act 1998 comes into effect, in the light of the comments of Auld LJ in the Court of Appeal in O'Connor. Further, he did not seek to raise any other human rights issues either directly or indirectly through European Community law. He reserved the right to raise these issues elsewhere. I did not ask Mr Paines to address these issues in the light of that concession, but he also reserved his position should they be argued elsewhere.

13 Mr Drabble also conceded that I was bound by the decision of the majority in O'Connor, although he again reserved the right to argue elsewhere for the dissenting opinion of Thorpe LJ in that case, for the views of the Court of Appeal in Chief Adjudication Officer v Webber [1997] 4 All ER 274, and for the decision of the Commissioner in CIS 13986 1996 on which the appeal was originally based. He had an alternative argument which, in effect, challenged O'Connor indirectly, but I indicated that I considered myself bound by that case and that the tribunal had reached the right decision on that basis. I did not ask Mr Paines to deal with those arguments either. Mr Paines also reserved his position on those issues. I do not consider them further.

14 Instead, Mr Drabble based his case on issues of European Community law. 

He argued that the claimant had suffered discrimination in the way that the jobseeker's allowance had been operated to exclude her and that as this discrimination arose solely because of her pregnancy, the discrimination was unlawful in Community law. This was because the action taken in this case in excluding the claimant from jobseeker's allowance was in breach of Council Directive 79/7/EEC of 19 December 1978 on the progressive implementation of the principle of equal treatment for men and women in matters of social security (Directive 79/9) (OJ Special Edition L 006 p 24). To establish that argument he accepted that he had to show that jobseeker's allowance was within the scope of Directive 79/7, that the claimant was within the personal scope of the directive, that discrimination against the claimant on the grounds of her pregnancy was discrimination within the scope of the directive, and that there was in fact discrimination against the claimant. His submission was that all four of those conditions were met, that the decision of the tribunal was therefore wrong, and that jobseeker's allowance should be awarded.

15 Mr Paines accepted that the claimant was within the personal scope of Directive 79/7 (as defined by article 2) but strongly resisted Mr Drabble's other arguments. He contended that the key question was whether income-based jobseeker's allowance was within the scope of article 3 of Directive 79/7, and submitted that it was not. He also argued that any discrimination against the claimant by reason only of her pregnancy was not discrimination within the scope of the directive, and that if there were discrimination it was fully justified. 

Is jobseeker's allowance within the scope of Directive 79/7?
16 Directive 79/7 was adopted to carry further the commitment set in Council Directive 76/207/EEC to adopt measures for the progressive implementation of the principle of equal treatment for men and women. The key provision in determining the scope of the directive in its application to national systems of social security is article 3. The English text of article 3, paragraph 1 provides:

This directive shall apply to: 

(a) statutory schemes which provide protection against the following risks: 

- sickness 

- invalidity 

- old age 

- accidents at work and occupational diseases 

- unemployment 

(b) social assistance, in so far as it is intended to supplement or replace the schemes referred to in (a). 

I emphasise that this is the English text as I remind myself that I am asked to interpret and apply a Community directive, not a regulation of British social security law. I invited the parties to comment if they wished on any other language version, but neither wished to raise any points. 

17 Mr Drabble submitted that jobseeker's allowance was within the scope of article 3. It is an allowance provided under a statutory scheme, namely the Jobseekers Act 1995, to provide protection against unemployment, or at least was social assistance intended to supplement or replace such a scheme. Jobseeker's allowance should be looked at as a whole and as such it either is or is part of a scheme providing protection against unemployment. He argued that I should also take account of the terms of article 2, which provided that the Directive was for the benefit of "the working population" including "persons seeking employment". Unemployment benefit had been accepted as fully within the scope of article 3, and this should be regarded as the successor to that benefit. He conceded that income support was not within the scope of article 3 following the decision of the European Court of Justice in Jackson and Cresswell v Chief Adjudication Officer [1993] QB 367, but argued that this did not determine the treatment to be given to jobseeker's allowance. He also submitted that I should have the terms of Directive 76/207 in mind when interpreting Directive 79/7 as the latter was passed to implement the former.

18 Mr Paines submitted that I should look only at income-based jobseeker's allowance, and consider if that was within the scope of article 3. His submission was that article 2 was irrelevant to this. He put particular stress in his submission on the approach of article 3 as dealing with the listed risks, and argued that income-based jobseeker's allowance was not dealing with the risk of unemployment but rather was to assist those without means who were looking for work. He emphasised that the test propounded in Jackson and Cresswell was that a benefit had to be directly and effectively linked to the protection provided against one of the risks specified in article 3 (1). Following the decision of the European Court of Justice in that case that income support was not so linked he submitted that income-based jobseeker's allowance was also not so linked. When I pressed him on his view if jobseeker's allowance was regarded as a whole rather than as two separate schemes, he submitted that this was also outside the scheme.

CJSA 4890 1998
19 After these arguments had been presented, Mr Commissioner Goodman decided CJSA 4890 1998, after an oral hearing at which counsel for the Secretary of State had put a similar argument to him. He accepted the submission of the Secretary of State. The relevant part of the decision is in paragraph 31:

... income-based jobseeker's allowance is in many respects similar to income support, the main difference being that there is greater emphasis than there was for income support on a claimant's being available for employment and actively seeking employment, eg, the provisions for a jobseeker's agreement. Nevertheless, the basic characteristics of income-based jobseeker's allowance are in my view similar or analogous to income support. Consequently in my judgment the reasoning propounded by the European Court [in Jackson and Cresswell] applies equally here. The amount of income-based jobseeker's allowance is not related to the loss of earnings but is simply a fixed sum as an "applicable amount" and is not available at all if capital is above a certain limit. The fact that a person may be seeking employment and a member of the working population does not in any way differentiate him financially, so far as income-based jobseeker's allowance is concerned, from the situation of a person who is not in that category. I therefore conclude that the reasoning in the Jackson and Cresswell case is equally applicable to income-based jobseeker's allowance. I say nothing about contribution-based jobseeker's allowance, as it is not relevant to this case. 

20 The subject matter of CJSA 4890 1998 is not relevant in this appeal, as it concerned regulation 77 of the Jobseeker's Allowance Regulations 1996. The main argument in that case was about whether that regulation was ultra vires (outside the powers of) the enabling legislation. It was only after dismissing that argument that the Commissioner turned to a secondary argument based on Directive 79/7. I suspect that this was the subject of limited debate at the hearing, as no submissions other than the central one of the Secretary of State are recorded. The Commissioner noted that there were no previous direct decisions on the point.

21 A number of matters raised before me by both parties do not appear to have been raised in that case, or at least are not the subject of decision by the Commissioner. In particular, although the claimant contended before the Commissioner that he should look at jobseeker's allowance as a whole, the decision makes it clear in several places that the Commissioner was looking only at income-based jobseeker's allowance. Yet I see no indication in the decision why only income-based jobseeker's allowance was considered. I therefore invited further submissions from the parties in this case.

22 Mr Drabble submitted that the Commissioner had proceeded on a misreading of Jackson and Cresswell. The basic case for the claimant remained that jobseeker's allowance was a benefit providing protection against an identifiable social security risk. That argument was based on considering jobseeker's allowance as one benefit, or deriving from one statutory scheme. Mr Paines supported the Commissioner's decision in a wide-ranging submission. In addition to arguments already put (and accepted by the Commissioner) he drew further support from the similarity between article 3 and regulation 4 of Regulation 1408/71. He submitted that Mr Drabble had reversed the test used by the European Court in Jackson and Cresswell that benefits did not fall within article 3 unless they were directly and effectively linked to one of the identified risks. He also argued that a clear principle emerged for European Court caselaw that a benefit is not directly and effectively linked if it is available to people who have not suffered the relevant risk, and that therefore the argument of Mr Drabble about general and specific risks was not in point.

23 I did not invite a further submission from Mr Drabble, although Mr Paines had introduced new points of possible substance, for two reasons. I take the view on the issue of "one scheme or two" that Mr Drabble is right, notwithstanding the wider arguments introduced by Mr Paines. Second, I am aware that the decision in CJSA 4890 1998 might be subject to appeal, and I did not wish delay on my part to compromise the parties' rights in that case. But I also asked the parties if they considered that any possible decision on my part might suggest that I refer the matter to the European Court of Justice. Both parties sought to discourage me from taking that step (a step that I did not consider appropriate in any event as I consider the European Community law question clear - it is the application to British law which raises the problem). 

Is jobseeker's allowance one benefit or two?
24 In my view the stumbling block both in the argument of Mr Paines and, with respect, in the decision of my fellow Commissioner in CJSA 4890 1998 is in treating jobseeker's allowance as two allowances, or as based on two statutory schemes, not one, for the purposes of applying article 3. I agree entirely with the basic case put by Mr Drabble that jobseeker's allowance is one allowance, established by one statutory scheme. Indeed, were it not for the great experience of my fellow Commissioner and the ingenuity and persistence of Mr Paines I would have regarded the alternative view as unarguable. 

25 The test to be met is whether jobseeker's allowance is or derives from a "statutory scheme which provides protection against ... unemployment". I have looked at the judgment of the Court and the opinion of the Advocate General in Jackson and Cresswell and in other cases for guidance on the meaning of "statutory scheme" and I find little. The Advocate General, in his opinion in Jackson and Cresswell, concludes:

... I propose that the court should answer the questions referred by the national court as follows. (1) A social security scheme falls within the scope of article 3(1) of Directive (79/7/EEC) in so far as, in the national court's assessment, it is established that in a broad sense it forms part of an autonomous statutory scheme or form of social assistance ... (paragraph 31).

The assumption in that and other cases seems to be that individual benefits are either schemes in themselves, or are parts of schemes. The Court appears to have adopted that approach in its judgment in Jackson and Cresswell when (at paragraph 16), it states that the test is that 'the benefit must be directly and effectively linked" (italics mine). Mr Paines sought to build on this, his approach being that income-based jobseeker's allowance and contribution-based jobseeker's allowance are two benefits not one, and that this was the crucial factor, not the organisation of the benefits. I deal below with the argument that jobseeker's allowance is two benefits not one. If it is one benefit, I can see no basis in that caselaw for arguing that it can be regarded as two or more separate schemes. Indeed, when a previous case was referred by a national court on an aspect of a benefit rather than the whole benefit, the Court resisted the temptation to deal with part of the benefit and answered the question put with regard to the benefit as a whole (see, for example, the comments in Ellis, EC Sex Equality Law, Oxford UP, 2nd edition, p 286, on the different approaches of the Advocate General (dealing only with higher pensioner premium) and the Court (dealing with housing benefit as a whole) in R V Secretary of State ex part Smithson, Case C 243/90 [1992] 1 CMLR 1061). 

26 Jobseeker's allowance was introduced by the Jobseekers Act 1995 and the Jobseeker's Allowance Regulations 1996. There is one Act of Parliament and one set of regulations. Further, the whole statutory machinery of the Act and Regulations are constructed as giving effect to the statement of entitlement in section 1 of the Act. Section 1(1) provides:

An allowance, to be known as a jobseeker's allowance, shall be payable in accordance with the provisions of this Act. 

Section 1(2) then sets out nine conditions of entitlement. One of the nine conditions is in the alternative, and gives rise to the separate provisions in section 2 ( the contribution-based conditions) and section 3 (the income-based conditions). The rest of the Act is in unitary form, as are the Jobseeker's Allowance Regulations 1996 - that is, the legislation is drafted as a single scheme, although parts of it do not apply in all cases. I can see no basis whatsoever for arguing that this is two separate benefits or two separate statutory schemes. It may be that for administrative convenience the authorities treat income-based jobseeker's allowance and contribution-based jobseeker's allowance as separate allowances, but that is irrelevant. The legislation makes it clear that there is only one jobseeker's allowance. It may be that as a matter of history the jobseeker's allowance replaced the unemployment benefit and part of income support with a single allowance. That is a matter purely of history and also irrelevant. There are no relevant savings provisions in the 1995 Act or subordinate legislation which keep that dual origin alive. On the contrary, the whole thrust of the provisions was to merge the two previous forms of benefit into one. If that was done for British internal purposes, I cannot see how it can be argued that the opposite still applies for European Community purposes. 

Does jobseeker's allowance provide protection against unemployment?
27 If I accept that jobseeker's allowance is a single statutory scheme (or, alternatively, a single benefit) for article 3 purposes, does it follow that the scheme, or benefit, is of a kind within the scope of article 3? On this, I must follow the decisions of the European Court of Justice, in particular in Jackson and Cresswell but also in the other cases drawn to my attention. Jackson and Cresswell dealt with income support. Had I considered that income-based jobseeker's allowance was a separate scheme from contribution-based jobseeker's allowance, then I would have been more ready to agree with the Commissioner in CJSA 4890 1998 about the application of the European Court's guidance to income-based jobseeker's allowance. On the other side of the coin, it is not in dispute that the former unemployment benefit (replaced by contribution-based jobseeker's allowance) was within the scope of article 3. Jobseeker's allowance viewed as a whole is of course a hybrid. It is part contributory and part means-tested. 

28 Viewed as a whole, I regard jobseeker's allowance as directly and effectively linked to the risk of unemployment. Both counsel took me in some details through the judgment in Jackson and Cresswell, only part of which was set out or referred to in CJSA 4890 1998. Mr Drabble also drew attention to the opinion of the Advocate General, who (as noted above) would have left it to the national court to determine if a benefit was within article 3(1), but proposed the same test as that used by the Court for deciding the matter. I agree with the submissions that the decision of the case is in paragraph 22 of the judgment:

... article 3(1) ... is to be interpreted as not applying to a benefit, such as supplementary allowance or income support, which may be granted in a variety of personal situations to person whose means are insufficient to meet their needs as defined by statute; that answer does not depend on whether the claimant is suffering from one of the risks listed in article 3... 

The reasoning behind that test is in paragraphs 13 to 21 of the judgment, which I do not need to repeat here.

29 Mr Drabble sought to persuade me that jobseeker's allowance was provided for those at risk because of unemployment, and was not a general benefit of the same kind as the former income support on which Jackson and Cresswell was decided. He also relied on article 2 as supporting that view. Article 2 provides:

This Directive shall apply to the working population - including self-employed persons, working and self-employed persons whose activity is interrupted by illness, accident or involuntary unemployment and persons seeking employment - and to retired or invalided workers and self-employed persons. 

He stressed that the article specifically mentioned "persons seeking employment" as within its scope. His argument was that article 2 should be read before and then with article 3 in terms of defining the overall scope of the Directive. While I am not sure that he can reconcile that approach to interpretation with the approach of the Court in Jackson and Cresswell, I accept that article 2 must form part of the interpretative context of article 3, and I do not agree with Mr Paines that it should be regarded as dealing with a separate question.

30 Both counsel addressed me as some length about the "true" nature of jobseeker's allowance and its constituent parts, and indeed about whether unemployment benefit was a benefit available only to the unemployed. I was taken to several different regulations of the Jobseeker's Allowance Regulations 1996 and a number of examples. But, as I indicated at the hearing, I do not think the individual details of the treatment of part-time firefighters, volunteers, or other individual cases are of much assistance in deciding the broad question of the nature of jobseeker's allowance. In my view, the aim behind article 3(1) and the forms of risk-based social security included and excluded from the list in that article are explained by the Advocate General in Jackson and Cresswell (paragraph 9):

It appears from these provisions that the Community legislature sought to give priority to implementing the principle of equal treatment in the sphere of schemes providing protection against the "classical" risks: sickness, invalidity, old age, accidents at work, occupational diseases and unemployment. Historically, too, those risks were the first to be covered by forms of social security... 

31 With respect, I agree with that view which is not only reflected in the preamble to the Directive and in the literature cited by the Advocate General but also for example in the conventions and activities of the International Labour Organisation (of which the United Kingdom and the other member states of the European Union are members). The Advocate General was also of the opinion (at paragraph 14) that :

... it is necessary, according to [Drake v Chief Adjudication Officer, Case 150/85 [1987 QB 166], to take a teleological approach to the scope of article 3(1) of the Directive. As the Court emphasised in that case (see paragraph 11 of this opinion) the principle of equal treatment defined in the Directive must be carried out in a harmonious manner throughout the Community. As a result, all benefits granted in a broad sense pursuant to a statutory scheme or scheme of social assistance which is intended to provide protection against one or more of the relevant risks are covered. At paragraph 5 of his opinion in Drake's case, Mr Advocate General Mancini rightly observed that: 

"the effectiveness of the Directive would be seriously compromised if the limits of its application were defined by the way in which a benefit is paid. It is clear that, if that were the case, a member state would need only to make a few slight amendments to its legislation in order to exclude numerous sectors of its social security system from the application of the principle of equal treatment." 

Consequently, the court's approach in Drake's case dovetails perfectly with a continuous line of judgments in equal treatment cases in which the effectiveness of the relevant Community rules is appealed to as a matter of prime importance with a view to achieving the aims of the EEC Treaty or of Community legislation and a tangle of national systems or rules. 

Although the Court took a stricter view than the Advocate General of the test to be applied (looking to the direct and effective link and not the effect of the benefit), that, in my view, is the approach I should take, having regard in particular to Directive 76/207/EEC, in assessing the nature of jobseeker's allowance and whether it is to be regarded as directly and effectively linked to the risk of unemployment. Taking that approach I find it is so linked. The alternative view of Mr Paines, that jobseeker's allowance as a whole is not so linked, might be regarded as an example of precisely the point to which Advocate General Mancini was referring, because it would mean that for European Community equal treatment purposes, and more generally when reviewing the provision in the United Kingdom of the "classical" social security benefits, the United Kingdom had no unemployment benefit. I do not consider that this was the intention of Parliament in passing, or the result of, the Jobseekers Act 1995. 

Direct applicability of Directive 79/7
32 It was assumed in this case by both parties that if jobseeker's allowance is within the scope of Directive 79/7 then the provisions of the Directive are directly applicable to those provisions and must prevail over the 1995 Act and the Regulations if the latter do not meet the requirements of the Directive. See the European Court's judgment in FNV v The Netherlands C 71/85, [1986] ECR 3855.

Equal treatment of pregnant women
33 Article 4 of Directive 79/7 provides:

1. The principle of equal treatment means that there shall be no discrimination whatsoever on grounds of sex either directly, or indirectly by reference in particular to marital or family status, in particular as concerns: 

- the scope of the schemes and the conditions of access thereto 

- the obligation to contribute and the calculation of contributions 

- the calculation of benefits including increases due in respect of a spouse and for dependants and the conditions governing the duration and retention of entitlements to benefits. 

2. The principle of equal treatment shall be without prejudice to the provisions relating to the protection of women on the grounds of maternity. 

34 As Article 4 recognises, the position of men and women cannot be identical with regard to pregnancy, and the question arises as to how it can be equal. The literature (see, eg Ellis, EC Sex Equality Law, chapters 3 and 4) shows that three views may be taken: that an issue of equal treatment does not arise, because men cannot be pregnant; the reverse view that it arises by definition for the same reason; and an intermediate, "sick man", view that equal treatment should be judged by reference to a male comparator suffering a temporary medical ailment. I leave out of account any argument based on rights of the unborn child (if there are any) as those do not arise under Directive 79/7 (although see the comments of the Court in Webb noted below). The European Court has clearly indicated that its view is the second of those approaches. If it can be shown that an individual is subject to discrimination, that is, she is treated differently in some way because she is pregnant, then that is a breach of the principle of equal treatment. The Court dealt decisively with any doubts that might arise on that issue in the cases of Dekker v Stichtung Vormingscentrum, C - 177/88, [1990] I ECR 4135, and Webb v EMO Air Cargo (UK) Ltd, Case C-32/93, [1994] 2 CMLR 729. 

Was there discrimination in the regulations on grounds of pregnancy?
35 Mr Drabble's submission was that there was discrimination in the operation of the Act and regulations if the effect is that a woman who is forced by reason of pregnancy to take leave of absence for one or two years from a university course is not entitled to jobseeker's allowance during that leave of absence, even though her circumstances are in every other sense identical to a claimant who is not on leave of absence. This is discrimination and there is no objective justification for it. He supported this by reference to both the judgment of the Court and the opinion of the Advocate General in Webb. 

36 Mr Paines submitted that there was no direct discrimination in this case because the Jobseekers Act 1995 and Jobseeker's Allowance Regulations 1996 made no separate provision for men and women, or for pregnant students or other students. The test was whether a claimant was or was not a "student". If she or he was still a student then there was no entitlement to jobseeker's allowance. He supported that argument by pointing out that there was no evidence of indirect discrimination in the sense that there was no reason to suppose that a far higher proportion of female than male claimants are disqualified for jobseeker's allowance by the provisions on students. If the claimant was disqualified for jobseeker's allowance it was because she was a student not because she was pregnant. He further supported the position by arguing that any discrimination that there might be was a reflection of a legitimate social policy aim of the Secretary of State. That was within the margin of discretion of the government and so was a full justification for any discrimination that did occur.

37 In the Webb case, as Mr Drabble pointed, out, the Advocate General concluded that it would, in his words, be absurd to consider the position of a pregnant woman in the same way as a man, or woman, unable to work because of some other reason such as taking part in the Olympic Games. The absurdity lay in the view being taken that a woman who wishes to keep her job always had the option of not having children. That view is not maintainable in Community law. In the same way, the Court (at paragraph 21) commented on the "particularly serious risk that pregnant women may be prompted voluntarily to terminate their pregnancy". Both made it clear, in my view, that discrimination against a woman because she is pregnant is discrimination on the grounds of sex. There is no need to produce figures to establish this because it follows from the very nature of the discrimination alleged that it applies potentially to many women and no men. Indeed, I would take the view that even if it were shown in fact only to apply to a few women, the discrimination is still established simply because it cannot apply to men. But Webb was concerned with employment rights of pregnant women. Can the reasoning be applied to jobseeker's allowance? 

38 Taking what might be regarded as the most favourable set of facts for the claimant to make her case, I assume for present purposes that the claimant found herself pregnant and informed the university authorities. (I note in passing that the Pregnant Workers Directive, Directive 92/85/EEC, defines a pregnant worker as a pregnant worker who has informed her employer of that fact). The anticipated date of birth of the child makes it most unlikely that the claimant can complete her finals examinations without missing at least some of them. Failure to attend an examination would amount to failure to complete the year. There are no provisions for resit examinations, and she would therefore have to attend final examinations in the following or a later year to obtain her degree. For this reason, the claimant finds herself in a position during the academic year where she, and the university authorities, know that she cannot on the balance of probabilities successfully complete her course for the reason only of the likely term of her pregnancy. She is also told that she can only receive financial support as a student from the relevant authorities for one more year - either the final year she started before she was pregnant, or one other year. She has so far been successful in her examinations, and she is keen to obtain her degree. She therefore wishes to take and pass her final examinations, and to do so surrenders her financial support for that year (so as to claim it later), applies for and is granted leave of absence, and is then forced to leave the university as she is no longer a student. She is available for work (subject to the limits placed on her by her pregnancy), and actively seeks work, but can find none. She therefore claims the only available social security benefit, jobseeker's allowance and is refused it by reference to her student status.

39 That position is, in essence, the case for the claimant put at its strongest. The argument is that the claimant stopped actively being a student only because she was pregnant, and for no other reason. That is not a position in which a male student can find himself. A male student may have retake to examinations or otherwise leave university - without abandoning a course or being dismissed -because of accident, illness or voluntary conduct, but never through the (in this sense involuntary) requirements of being a pregnant woman and prospective mother. If the Secretary of State treats her in the same way as a male, without making special provision for the case of the pregnant student, then he is discriminating against pregnant women, and therefore discriminating against women in general. 

40 Leaving aside for the moment the assumed factual basis for that approach, I accept the argument that if the operation of the Jobseeker's Allowance Regulations 1996 is such as to force a pregnant woman to face choices that a man is not forced to face in terms of ceasing to be a "student" as defined by the Jobseeker's Allowance Regulations 1996 then discrimination is established. I have accepted above that any unequal treatment of a woman because she is pregnant is discriminatory without anything further being established. In effect, the claimant finds herself with no choice but to abandon her studies if she wishes to claim benefit. And, until the baby is born, there is no other benefit she can claim. It is axiomatic in that analysis that she is to be entitled to be, and to be treated as, a pregnant woman and that her status as such is not open to question. It is obvious that a male student can never be in that position. The operation of the Jobseeker's Allowance Regulations 1996 is therefore discriminatory against a pregnant student when it forces her into the position of either renouncing student status altogether (and therefore in a case such as this abandoning the benefit of several years' academic success) or renouncing entitlement to jobseeker's allowance. 

Can the discrimination be justified?
41 If discrimination is established, then the question of justification must be considered. If it can be shown that the discrimination is justified, then a claimant cannot complain about it. As Mr Paines submitted, the approach to this question is that laid down by the European Court in Nolte, Case C-317/93, [1995] ECR I-4625:

... article 4(1) of the Directive precludes the application of a national measure which, although formulated in neutral terms, works to the disadvantage of far more women than men, unless that measure is base on objective factors unrelated to any discrimination on grounds of sex. That is the case where the measures chosen reflect a legitimate social policy aim of the Member State whose legislation is at issue, are appropriate to achieve that aim, and are necessary in order to do so. 

Mr Paines also drew my attention to the policy statement by the Secretary of State to the Social Security Advisory Committee on 6 March 1998 cited to and quoted by the Court of Appeal in O'Connor (at pp 21 - 22 of the manuscript). Paragraphs 4 and 5 of that statement are:

4 The Government believes that the primary source of financial support for full-time higher education students should be the student loan/grant system and not the social security system (except [involuntary absence from a course because of illness]. It therefore proposes to amend social security legislation to make clear that full-time students are regarded as such for the purposes of social security benefits unless or until the complete or are finally dismissed from or finally abandon their course...

5 In providing the right to higher education student support via the loan/grant mechanism, the Government considers that students have a responsibility to make proper progress on their course and to study so that they pass the necessary examinations. Educational institutions to recognise that some students might find difficulty in adjusting to higher education and so provide the opportunity for failed examinations to be retaken at the end of the academic year... The Government believes that students should take responsibility for their own actions and will not provide State support in these types of cases. Where, through their actions, students take a year off or change to part-time attendance with the institution's permission, they are expected to support themselves, usually by obtaining temporary work.

42 In O'Connor, Mr Drabble was arguing that the Jobseeker's Allowance Regulations 1996 were irrational as viewed both against English law and against the requirements of the European Convention on Human Rights. Both were decided against him. In dealing with irrationality in the Wednesbury sense, Auld LJ commented that:

It is important to keep in mind the general effect of the provision and of the policy behind it, namely to finance full-time higher education studies out of student loans or grants rather than social security payments and to encourage students to make progress with their studies rather than spinning them out with the aid of social security... The fact that the general policy may produce hardship in individual cases does not make it or the subsidiary legislation implementing it irrational. More specifically, simply because there may be a powerful or sympathetic case for inclusion in the system of social security benefits for full-time students whose courses are interrupted for one reason of another short of illness, and for full inclusion in the case of illness, does not make it irrational to exclude them. 

43 Those remarks, which I have already accepted bind me as to the argument of irrationality, are also in point in connection with justification of discrimination. 

The remarks, of course, show that his Lordship was aware that a student who is ill can claim benefit after a period, but, with respect, suggest he did not have the case of a pregnant student in mind as that case cannot in my view fairly be described as "one reason or another short of illness". Nor do I see any indication in the statement of Government policy that suggests that the case of the pregnant student was in the Government's mind when forming its policy (although Mr Paines informed me that it was). Certainly, the quoted wording of paragraphs 4 and 5 of the statement do not seem appropriate for the case of a pregnant student. She may be in the position where she is pregnant and takes her responsibility to her child fully into account but also wishes to make progress as best she can on her degree. 

44 The key tests as laid down by the Court for what I would term a policy justification are that there is a legitimate policy aim, and that the measure in dispute is an appropriate and necessary measure in pursuit of that aim. I do not find, on the policy explanations put before me, that the exclusion of pregnant students from jobseeker's allowance along with other students fully meets that tests. Take the case of the present claimant. Were she an employee, or self-employed, she would get state assistance by way of compulsory maternity pay or state benefits for a period before the birth of her child as well as after it; she would be required to take (paid) maternity leave; her employer would be required to ensure certain safeguards of her status; and she would be entitled to paid time off ahead of her maternity leave. If her pregnancy makes her ill, she may claim benefit, and she may do so if she is ill for long enough even as a pregnant student (but she will not be treated as being ill simply because she is pregnant). The day the baby is born she becomes entitled to benefit without renouncing her student status. But if she is not ill, and remains pregnant, and does not wish to renounce her student status, and cannot find work, she gets nothing save possibly for last-resort help under the National Assistance Act 1948. 

45 Given the decision of the Court of Appeal in O'Connor, I see no basis on which it can be argued that the policy of the Secretary of State is not legitimate (save for the issue of European Community law that I am now considering), and I am prepared to accept for the purposes of this case that it is for the Secretary of State not for me to decide that the treatment of pregnant students provided in the Jobseeker's Allowance Regulations 1996 is appropriate, namely that "they are expected to support themselves, usually by obtaining temporary work". 

46 Whether the measure is necessary is a matter which of its nature must be determined objectively as a matter of law. In this case, the discrimination is not necessary from the terms of the primary legislation so is not, in my view, necessary as an inherent part of the central structure of the benefit. Nor, for the reasons set out at the beginning of this decision, can it be regarded as necessary to prevent overlap with income support. The Income Support (General) Regulations 1987 expressly exclude the pregnant student from entitlement to income support. Those regulations are not within the scope of Directive 79/7, so the issue of discrimination does not arise there. Nor is it necessary to avoid a claimant receiving both financial help as a student and as a jobseeker's allowance claimant for the same period. As noted above, that overlap was expressly prevented in this case by the officials handling the jobseeker's allowance claim. Nor does removal of the discrimination against pregnant students relieve them from the other conditions for claiming jobseeker's allowance. They still have to meet, in particular, the conditions about being available for, and actively seeking, work to make good a jobseeker's allowance claim. The only issue that arises in that connection is that any employment must be compatible with the fact that the claimant is pregnant (and, of course, the stage of that pregnancy) in accordance with both British and European legislation protecting pregnant workers. 

47 Furthermore, the treatment of a pregnant student is not even on an equal basis to a male (or female) comparator with a temporary illness (who could claim benefit after a period, if not immediately) so cannot be justified by reference to the position of such a student. Nor was any other basis advanced for the necessity of putting pregnant students in this particularly disadvantaged and discriminatory position. My conclusion is that it has not been shown that it is necessary to discriminate against pregnant students in the way assumed in this case.

48 I conclude that the Jobseeker's Allowance Regulations 1996 provisions for students discriminate against pregnant students in an unjustified way, and that therefore the Regulations to that extent breach the equal treatment provisions of Directive 79/7. As that Directive must be given preference to those Regulations, my decision is that a pregnant student who shows that she is being discriminated against, by reason only of her pregnancy, in the operation of the Jobseeker's Allowance Regulations 1996 is entitled to have that discrimination removed. She is entitled under Directive 779/7 to be treated, as provided in article 4, without any discrimination whatsoever as concerns the scope of jobseeker's allowance and the conditions of access thereto. That requires, in my view, that she is not to be required to give up her student status so long as her absence on leave from university is explained purely by her pregnancy. 

Was the claimant in fact subject to discrimination on the grounds of pregnancy?
49 It follows that the claimant in this case is entitled to invoke the benefit of Directive 79/7 if she can show that she was in fact the subject of discrimination as a pregnant student. No issue arises about the claimant's entitlement to benefit once the baby was born. I am therefore concerned only with the period of her pregnancy from the time she left university. However, the case has been based to date on assumed facts. In particular, I emphasise that the facts assumed in paragraph 38 have not been established in evidence (and there is no evidence on some of the matters assumed). There is a careful statement of facts prepared by the tribunal, but it does not deal with the issue of discrimination because that was not an issue before the tribunal. I note in particular that the formal grant of leave by the university authorities does not state why leave was granted. It may therefore be - I do not know - that the claimant is entitled to the protection of Directive 79/7 for the whole period before the birth for which she decided to apply for leave, or it may be that she can establish that discrimination only for a lesser period. If her application for leave was only partly because of her pregnancy, then she has not in my view established discrimination for the whole period. She can establish it only if she can show, for all or part of the period in dispute, that what she did was caused or motivated only by her pregnancy and that this gave rise to the discrimination. 

50 It seems clear, given the equivalent position of a pregnant employee, that the nearer she comes to the expected date of birth, the easier it will be for her to show that the refusal of jobseeker's allowance is discriminatory. But I would also anticipate that there may be a period near to the expected date of birth when she could not, and could not reasonably be expected to, work at all. For that period, she may not be able to meet the other criteria for jobseeker's allowance and the subject of appeal should then perhaps have been income support rules. But those are matters of fact, and are not necessary conclusions from evidence in the appeal papers. In particular, the possible ending of rights under jobseeker's allowance before, rather than at the date of, the birth has so far not been considered. Nor has the evidence been considered on appeal. It was not considered by the tribunal, and I did not deal with questions of fact at the oral hearing. I must therefore refer the matter to a new tribunal to consider them.

51 As the decision under appeal was taken before the Social Security Act 1998 took effect, the tribunal should look at the whole period under appeal and not confine itself to the date of the decision under appeal. The new tribunal is directed to consider whether, for all or any of the period in dispute (from the time the claimant left university to the time the baby was born) her status as a "student" for jobseeker's allowance purposes but not for university purposes came about solely because she was at that time pregnant, and that therefore the decision to refuse her jobseeker's allowance was discriminatory. If that is so, and for the period that is so, the tribunal is directed that she has established discrimination under Directive 79/7, and she is to be awarded jobseeker's allowance if the other conditions for claim are met. (It was conceded that she was able and willing to work and was actively seeking work at the date of claim). Otherwise, the tribunal is directed that she has not established discrimination and cannot rely on the Directive. 

52 The question for the tribunal is whether the claimant is entitled to jobseeker's allowance for the period in question. The Secretary of State is directed to prepare a new submission, in the light of this decision, for that tribunal dealing with any outstanding issues relating to the award of jobseeker's allowance to the claimant for the period claimed. 
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