Decision No: C41/98(DLA)
Starred Decision No.: 4/01

1. This is an appeal by the claimant against the decision of the Tribunal to the effect that the claimant was not entitled to any rate of the care component at any time since 4 November 1996. The Tribunal also did not admit the appeal of the claimant in relation to the mobility component of Disability Living Allowance.

2. On 4 November 1992 the claimant claimed Disability Living Allowance stating that he suffered from the results of an accident in May 1992 in which he broke his leg and also sustained head injuries. On 2 March 1993 an Adjudication Officer awarded the claimant higher rate mobility component and lowest rate care component of Disability Living Allowance from 4 November 1992 to 3 November 1993. A renewal claim was received on 4 June 1993 and on 3 August 1993 an Adjudication Officer renewed the award from 3 November 1993 to 3 November 1996. On 31 August 1993 a review was requested. After medical evidence was obtained a different Adjudication Officer on 25 November 1993 reviewed but did not revise the decision of 3 August 1993. A further review was requested on 9 March 1995. After medical evidence was obtained, an Adjudication Officer on 12 April 1995 decided that he was unable to establish grounds to review and accordingly refused to review the decision of 25 November 1993. On 22 November 1995 a further review was requested. After self assessment forms were filled in by the claimant, an Adjudication Officer on 8 January 1996 refused to review the decision of 25 November 1993. On 23 May 1996 a further renewal claim was received. After the completion of reports by the claimant's general practitioner, an Adjudication Officer on 24 September 1996 awarded the claimant higher rate mobility component from and including 4 November 1996. On 1 November 1996 a review was requested. On 17 April 1997 an Adjudication Officer reviewed the decision of 24 September 1996 but did not revise it. The claimant then appealed to a Disability Appeal Tribunal.

3. The Tribunal found the following findings of fact material to its decision in relation to the care component:-

"The only issue in relation to care component is whether or not the claimant is entitled to lowest rate care component for the main meal test. The claimant sustained a fracture of his right femur in 1992 and it was subsequently fixed with a femoral nail. He later required a reconstruction nail which was removed in October 1993. He has approximately four inch shortening of his right leg and wears a built-up shoe. We accept the findings on examination of Mr Nixon contained in his report dated 27 November 1997. We note that although that examination was conducted on 28 February 1996 Mr Nixon saw him again in August 1996 and was of the opinion that little had changed. Surgical intervention is not considered appropriate. We accept that the claimant suffers pain for which he requires painkillers every day. He normally uses one crutch and sometimes two crutches when out of doors. He has full function of his upper limbs and is fully mentally component. He is able to drive a car.

We find that the claimant could plan a main meal, turn on taps, peel and chop vegetables and other ingredients, if necessary from a sitting position. He is able to stand without his crutch for a short period which would be sufficient to enable him to undertake such tasks as turning on taps and lifting saucepans on and off the cooker and draining saucepans provided that they were not too heavy. We accept that he would have some difficulty bending to use a low oven."

4. The Tribunal gave the following reasons for its decision in relation to the care component:- 

"The majority of the Tribunal consider that the claimant has not established that he would be unable to plan, prepare and cook a main meal for himself if he had the ingredients. He has full function of his upper limbs which would enable him to prepare ingredients from a sitting position. Although we accept that standing for prolonged periods causes pain, he should be able to stand intermittently for a sufficient length of time to carry out the tasks involved in preparing a main meal. We do not consider that it is necessary to use an oven in order to prepare a cooked main meal. We have taken into account the reports of Dr Moore and Mr Nixon. Dr Moore in his report of 11 June 1996 was of the opinion that the claimant could carry out the necessary activities involved in cooking a main meal safely and unaided and in his report of 3 November 1997 he records the claimant's statement to him that he finds coping with hot pans impossible as he requires one hand to steady himself and likewise for chopping vegetables. We consider this statement to be inconsistent with the claimant's evidence to us today in relation to his ability to stand for a limited period without the use of his crutch and the ability to use a kettle and prepare a cup of tea for himself. We note that Dr Moore considered that depression was affecting the claimant's motivation to prepare meals but it has not been argued before us today that his inability to prepare a main meal for himself results from poor motivation. Mr Nixon in his report of November 27th 1997 merely states, presumably in answer to a specific question, that the claimant's injury would affect his ability to stand in order to prepare a cooked main meal. We do not consider that this is inconsistent with the above reasons. 

Miss Erskine dissented from the majority decision for the reasons that she considered draining pots and lifting pots to and from the cooker would give rise to difficulty if one hand only was being used and she accepted the statements contained in page 2 of the submission handed in by the claimant's representative in relation to entitlement to care component."

5. The majority decision in relation to the care component was in the following form:- 

"Appeal disallowed. The decision of the Adjudication Officer dated 17 April 1997 is confirmed. The claimant is not entitled to any rate of care component at any time since 4 November 1996."

6. The Chairman of the Tribunal made the following record of proceedings:- 

"General Practitioner records

Report 3 November 1997 Dr Moore
Report 27 November 1997 Mr Nixon
Written submissions.

Miss Slevin

Lowest rate care only in issue - main meal test.

Claimant

Haven't prepared a meal since before my injury in May 1992.  I order meals from Chinese Restaurant - one does me two days. 
Family provide meals for me at week-ends.   
When in Downshire Hospital I was tested for ability to cook - cerebral problem following accident. 
I am mentally competent now.  Was awarded a home help for evening meals but don't have this now - cheaper to use Chinese Restaurant than buy food etc.  
Difficulty standing for any length of time.  Pain in femur all the time. Takes a while in morning to get leg into action.  Can't lift pots with crutch in one hand.   

Couldn't drain potatoes etc.  
Problems bending and straightening.   
Can make a cup of coffee, use a jug kettle.   
Can stand for limited time without crutch.
Pain is there all the time.
No problems with concentration - able to drive.
Live in a house. Rail on stairs. Bath aid. 

Disability Parking Bay. Ordinary transmission in car. I can use brake. Weight of built-up shoe helps with driving.   

I worked as a lorry driver - last worked part-time in 1992. I cooked for myself between 1990-1992 after separation from wife - have cooking skills on Co-proximol - 8 per day. 

Mr Cassidy

No problem peeling and chopping from sitting. Could use a slotted spoon to drain vegetables. Not necessary to use an oven.

Miss Slevin

Purpose of cooking test is whether you can do the functions. High chair not always used - special equipment. Slotted spoon not usually used to drain vegetables.  
Must consider possibility of using an oven.  
Difficulty of co-ordination - might have to use oven to keep things warm while he prepared other things."

7. Leave to appeal was refused by the Chairman on 21 April 1998, but a Commissioner granted leave to appeal on 3 September 1998.

8. The Tribunal decided not to admit the appeal in relation to the mobility component of Disability Living Allowance as the claimant had already been awarded this component for life and the Tribunal decided that it did not have jurisdiction to consider the claimant's entitlement to this component in light of the provisions of Section 31(6) of the Social Security Administration (Northern Ireland) Act 1992. Accordingly the mobility component was not in issue in the appeal to the Commissioner.

9. A hearing of the appeal was arranged at which Ms Slevin (Law Centre (NI)) appeared on behalf of the claimant and Mrs Gunning was the Adjudication Officer in attendance.

10. Ms Slevin submitted that the decision of the Tribunal was erroneous in law for the following reasons:-

(i) The decision was based on a misinterpretation of section 72(1)(a)(ii) of the Social Security Contributions and Benefits (Northern Ireland) Act 1992 by failing to give proper weight to the decision of Mrs Commissioner Heggs in the Great Britain decision R(DLA)2/95 in which the Commissioner emphasised that the nature of the cooked main meal in the cooking test was "a labour intensive reasonable main daily meal freshly cooked on a traditional cooker"; and the Tribunal accordingly erred by recording in its reasons that it did not consider it necessary to use an oven in order to prepare a cooked main meal. Alternatively Ms Slevin submitted that the Tribunal erred in closing its mind to the relevance of the use of an oven in the claimant's particular circumstances. In addition she submitted that the Tribunal misconstrued the legislative test by failing to consider it subject to the inherent principle of reasonableness. 

(ii) The Tribunal's decision was one which no reasonable Tribunal could have come to as it disregarded the very significant risk that the claimant may suffer an accident because of his physical problems while preparing a cooked main meal. 

(iii) The Tribunal failed to record adequate findings of fact and reasons for its decision.

11. Mrs Gunning submitted that in relation to the claimant's second point, the Tribunal had clearly considered all the evidence and come to its conclusion which could not be described as perverse or unreasonable.

12. In relation to the claimant's third submission Mrs Gunning submitted that the Tribunal had considered in detail all aspects relating to " the cooking test" and had made findings and reasons which dealt adequately with all the relevant issues.

13. I conclude that the majority of the Tribunal has carefully considered the issues and I do not accept Ms Slevin's submissions that the Tribunal's decision is one which no reasonable Tribunal could have come to. I also reject her submission that the Tribunal's careful findings of fact and reasons are anything other than adequate in all the circumstances.

14. However, Mrs Gunning has supported Ms Slevin's submissions in relation to her first point, namely that the Tribunal's decision is based on a misinterpretation of section 72(1)(a)(ii) of the Social Security Contributions and Benefits (Northern Ireland) Act 1992. She pointed out that Mrs Commissioner Heggs in R(DLA)2/95 held that "the cooking test" was a hypothetical test to be determined objectively and includes all activities auxiliary to the cooking. She also submitted that this proposition was supported by Chief Commissioner Chambers in a Northern Ireland case C37/95(DLA). In particular she submitted in finding that the claimant would have some difficulty in bending to use a low oven and going on to decide that it was not necessary to use such an oven to prepare a cooked main meal, the Tribunal did not apply the correct test and accordingly erred in law.

15. Section 72, in so far as it is relevant to the present case, states as follows:- 

"72.-(1) Subject to the provisions of this Act, a person shall be entitled to the care component of a disability living allowance for any period throughout which-

(a) he is so severely disabled physically or mentally that-
(i) ...
(ii) he cannot prepare a cooked main meal for himself if he has the ingredients;

(b) ..."As both Ms Slevin and Mrs Gunning pointed out, the leading case in relation to "the cooking test" was that of Mrs Commissioner Heggs in Great Britain in R(DLA)2/95. In that case she stated as follows:-

"... In my view the "cooking test" is a hypothetical test to be determined objectively. Factors such as the type of facilities or equipment available and a claimant's cooking skills are irrelevant. 

(8). The nature of the "cooked main meal" which the claimant "cannot prepare" is crucial. In my view it is a labour intensive reasonable main daily meal freshly cooked on a traditional cooker. What is reasonable is a question of fact to be determined by reference to what is reasonable for a member of the community to which the claimant belongs, e.g. a vegetarian meal as opposed to one which is not. The use of the phrase "for himself" shows that the meal is intended to be just for one person, not for the whole family. The "main meal" at issue is therefore a labour intensive, main reasonable daily meal for one person, not a celebration meal or a snack. The main meal must be cooked on a daily basis and it is irrelevant that a claimant may prepare, cook and freeze a number of main meals on the days that help is provided and then defrost and heat them in a microwave on subsequent days. The test depends on what a claimant cannot do without help on each day. Because the main meal has to be cooked, the test includes all activities auxiliary to the cooking such as reaching for a saucepan, putting water in it and lifting it on and off the cooker. All cooking utensils must of course be placed in a reasonable position. 

(9) The word "prepare" emphasises a claimant's ability to make all the ingredients ready for cooking. This includes the peeling and chopping of fresh vegetable as opposed to frozen vegetables, which require no real preparation. However in my view a chop, a piece of fish or meat ready minced does not fall in the category of "convenience foods" and are permissible as basic ingredients. I should add for completeness that because the test is objective it is irrelevant that a claimant may never wish to cook such a meal or that it is considered financially impossible."


16. While Commissioners' decisions should not be analysed and parsed as if they are statutes, it is perhaps significant that the Commissioner refers to cooking "on" as opposed to "in" a traditional cooker and that there is no reference to "oven" in the decision.

17. The Commissioner dealt with "the cooking test" in another decision, namely CDLA/2267/95 in which she specifically referred to her decision R(DLA)2/95 and went on to state at paragraph 9 as follows:- 

"...It cannot be overstressed that the "main meal" at issue is a main reasonable daily meal for one person. It follows that the use of heavy pans or dishes are (sic) not necessary for the preparation of such a meal. Nor is it necessary to use the oven. If the claimant is unable to stand for any length of time, such a meal can be prepared and cooked while sitting on a high stool or chair if necessary. It is all a question of what is reasonable in the circumstances of the case."

18. While again I emphasise that judicial decisions should not be interpreted as if they are statutes, it seems to me that the Commissioner is stating that, in relation to "the cooking test", it is not necessary to use the oven for the preparation of a main reasonable daily meal for one person.

19. Both Ms Slevin and Mrs Gunning accept that the Commissioner's decision in R(DLA)2/95 is an accurate statement of the law but both doubted that the decision CDLA/2267/95 is correct.

20. It was submitted by each that the traditional cooker referred to in R(DLA)2/95 means a cooker with a heated work surface at about waist height under which there is an oven.

21. I consider that it is far from clear that the Commissioner was referring to anything other than the heated area at waist height on which saucepans are heated. As I have mentioned earlier, it is noteworthy that the word "on" has been used by the Commissioner rather than the word "in" when referring to cooking on a traditional cooker.

22. Even if the traditional cooker mentioned by the Commissioner would normally have an oven in a position where a person would have to bend down to use it, I consider that "the cooking test" does not necessarily pre-suppose the use of a low level oven. I agree with Mrs Commissioner Heggs that "It is all a question of what is reasonable in the circumstances of the case".

23. I consider that Mr Commissioner Rowland was correct in the Great Britain decision of CDLA/17329/96 in coming to the conclusion that, as long as a reasonable variety of meals that can be prepared by a claimant, the range need not be unlimited. It seems to me that the Tribunal was coming to a reasonable conclusion in all the circumstances by holding in this particular case that it was not "necessary to use an oven in order to prepare a cooked main meal."

24. Ms Slevin submitted that the Tribunal erred by coming to a blanket conclusion that it is not "necessary to use an oven in order to prepare a cooked main meal". It is correct that this statement was made by the majority of the Tribunal in its reasons for decision. However, the reasons for the majority's decision must be considered in light of the fact that the record of proceedings, in the only reference to an oven, states that the claimant "might have to use oven to keep things warm while he prepared other things." It is also relevant that the Tribunal accepted in its findings of fact that the claimant "would have some difficulty bending to use a low oven" and did not find as a fact that the claimant was unable to bend down to use a low oven.

25. In all the circumstances I consider that the Tribunal was entitled to come to a conclusion that it was not necessary for the claimant to use an oven in order to prepare a cooked main meal.

26. Both Ms Slevin and Mrs Gunning reminded me that the decisions of the Great Britain Commissioner in R(DLA)2/95 and CDLA/2267/95 are not binding in any way on the Northern Ireland Commissioners. That is the correct position. In the circumstances both Ms Slevin and Mrs Gunning invited me not to follow the second of these decisions, especially as the second decision has not been "reported". There is no doubt that if I considered CDLA/2267/95 not to be correct that it would be wrong to follow it. However, I conclude that it properly sets out the legal position interpreting section 72(1)(a)(ii), although I would emphasise the final sentence that I have quoted in CDLA/2267/95 where it is stated - "It is all a question of what is reasonable in the circumstances of the case."

27. I consider that it might be helpful to attempt to set out the appropriate test for adjudicating authorities when considering "the cooking test" set out in section 72(1)(a)(ii), although I am aware that the issues were not fully argued before me.

28. What does the word "cannot" mean in the phrase "he cannot prepare a cooked main meal", contained in section 72(1)(a)(ii)? I take the view that considerable assistance can be derived from the approach taken by Mrs Commissioner Brown in Decision C34/98(DLA) at paragraphs 18 and 19, in which she gives her considered view on the meaning of the word "cannot" in the context of section 73(1)(d), which concerns the mobility component, and in particular in the context of the phrase in the legislation:- 

"he is able to work but is so severely disabled physically or mentally that, disregarding any ability he may have to use routes which are familiar to him on his own, he cannot take advantage of the faculty out of doors without guidance or supervision from another person most of the time."

29. The Commissioner stated the following at paragraphs 15 to 19:- 

"15. It is a fundamental rule of statutory interpretation that unless the context indicates otherwise a word or phrase is to be given its ordinary every day meaning. The Collins English Dictionary definition of "cannot" is "to be unable, to not have the power or to not be allowed". In the case of an adult of adequate mental competency (as the [claimant] is) there is of course no question of permission having to be sought from another person, it is what he ought to allow himself to do. It is quite apparent that in this case [the claimant] is able, in the strict sense of having the power, to walk out of doors without any accompaniment whatsoever most of the time. Giving the construction of "not being allowed" does, however, in my view give a more sensible construction to the word "cannot" in this context. So doing I take "cannot" to include a situation where it would be completely unreasonable (disregarding his ability to go out on his own on familiar routes) for a claimant to permit himself to go out walking without guidance or supervision most of the time.

16. In construing a word or phrase in a statute it is necessary to try to discover the intention of the author of the legislation as expressed in the relevant instrument. In this case the word "cannot" is used. Where several constructions of a word are possible it is permissible to consider contemporaneous circumstances. In this instance the low rate mobility component was introduced partly to do away with the difficulties which had been created by the very stringent requirements of the conditions of the higher rate of the mobility component (the old Mobility Allowance). That allowance was not payable to the mentally handicapped nor to the blind unless they had other walking problems. It was confined largely to the act of locomotor walking and made no acknowledgement of the additional mobility problems experienced by persons such as those mentioned above. Blind people and those who are mentally handicapped usually do not per se have a restriction on their locomotor walking ability and are often able to walk alone on familiar routes but they often need supervision on unfamiliar routes. 

17. Where there is some ambiguity in the language of the statute so as to admit of two constructions it is permissible to have regard to the consequences of giving different constructions. I cannot think that the legislature intended that certain persons limited by conditions such a blindness who could be at very great risk if walking out of doors on unfamiliar routes without supervision should not qualify whereas persons suffering from, for example, agoraphobia should qualify. This would be the consequence of the very narrow construction of the line of decisions coming from CDLA/757/94. The legislature did not say and it does not appear to me that supervision to avoid danger should be ignored. It is true that there is a provision in relation to the middle rate care component for day needs which is met if the claimant needs supervision throughout the day to avoid danger to himself or to others. It is possible that a condition which produces sufficient supervision needs to qualify for the middle rate care component would also produce sufficient needs to qualify for the low rate of mobility component. It is not, however, necessarily so and it is also equally possible that a claimant who would be perfectly safe in his own environs and so would not qualify for the middle rate care component, could qualify for the low rate mobility component. An award of one component should be neither a bar to nor lead to automatic entitlement to the other. 

18. The use of the phrase "take advantage of that faculty" in the Act is important. "Cannot" must be construed in its context. I fail to see how a claimant who can walk, but without the relevant supervision would get into danger, can be said to be able to take advantage of the faculty of walking without guidance or supervision. It is not merely his ability to walk which is relevant but his ability to take advantage of his faculty of walking. While the purpose of the relevant supervision is to enable the claimant to take advantage of his faculty of walking rather than the avoidance of dangers, supervision to avoid danger may be one of the factors enabling a claimant to take advantage of the faculty of walking. 

19. It therefore seems to me that a claimant, to satisfy the conditions of section 73(1)(d) of the Act has to show that by reason of physical or mental disablement, he is either actually unable or it would be completely unreasonable to expect him to take advantage of his faculty of walking out of doors on unfamiliar routes (and routes are not the same as areas) without guidance or supervision from another person most of the time while walking. It would not be sufficient to qualify for it merely because it is reasonable for a person to be supervised. For something to not be allowable (whether by the claimant or another) it must be completely unreasonable. The test of whether or not it is so unreasonable should be an objective standard ie what a reasonable person would consider impermissible. Tribunals and other adjudicating authorities, when dealing with entitlement to the low rate of the mobility component, should ask themselves the following questions - 

(1) Can the claimant walk?
(2) Is the claimant so severely disabled physically or mentally that, disregarding his ability to use familiar routes on his own, he is actually unable to walk out of doors without guidance or supervision most of the time?

(3) Is the claimant so severely disabled physically or mentally that, disregarding his ability to use familiar routes on his own, it would be completely unreasonable to expect him to walk out of doors without guidance or supervision most of the time?

If the answer to question 1 and either question 2 or question 3 is 'yes', provided other conditions are satisfied the claimant will be entitled to lower rate mobility component. If  the answer to question 1 is 'no' there will be no such entitlement and if the answer to questions 2 and 3 is 'no' there will be no such entitlement."

30. I consider that guidance can be provided by these words when considering the meaning of "cannot" in the context of the care component and section 72(1)(a)(ii). However, I consider that it is not appropriate to introduce the concept of "complete unreasonableness" into the legislation. It seems to me that perhaps the Commissioner has put the proposition in a slightly too restricted form as, whilst reasonableness or unreasonableness are considerations implicit in all the qualifying conditions, I am not satisfied that "the cooking test" should be assessed in light of a more extreme condition of unreasonableness - although I suspect that the application of the test will not often result in different decisions depending on which test is applied.

31. Therefore applying the Commissioner's principles set out in C34/98(DLA) (with the proviso in relation to reasonableness) it seems to me that a claimant, to satisfy the conditions of section 72(1)(a)(ii), has to show that, by reason of physical or mental disablement, he either does not have the ability to prepare a main cooked meal for himself or it would be unreasonable to expect him to prepare such a meal.

32. However, it is important that the test of reasonableness is not misunderstood. The situation can often arise where it is reasonable for a claimant to be helped to prepare a cooked meal but where equally it is unreasonable for such a claimant to expect to be helped. In my view the adjudicating authorities should, when applying the test of reasonableness, decide whether or not it is unreasonable to expect a claimant to prepare a cooked meal. Also the test of reasonableness should, of course, be applied as an objective standard, i.e. the adjudicating authorities should consider whether, in the circumstances, a reasonable person would consider it unreasonable to expect a claimant to prepare a cooked meal.

33. Accordingly Tribunals, and other adjudicating authorities, when dealing with entitlement to the low rate care component by application of "the cooking test" should ask themselves the following questions:-

(1) Does the claimant have the ability to prepare a cooked meal for himself if he has the ingredients? (Whether or not the claimant actually does make a cooked meal will of course be relevant evidence, although far from conclusive evidence, on this point.)
If the answer to question 1 is "yes" the claimant will not be entitled to the low rate care component unless in the circumstances (which inevitably will be very unusual) the answer to question 2 is also "yes".
If the answer to question 1 is "no" the second question should be addressed as a matter of course.

(2)  Is the claimant so severely disabled physically or mentally that it would be unreasonable to expect him to prepare such a cooked meal?
If the answer to question 2 is "yes" the claimant will be entitled to the low rate care component.
If the answer to question 2 is "no" the claimant will not be entitled to the low rate care component.

34. The crucial question in normal circumstances will therefore be question 2, as it will inevitably have to be addressed. No matter what the answer to question 1 is, there always will be the possibility that a claimant, who actually has the ability to prepare such a meal, should objectively not be permitted to attempt to do so.

35. However, I conclude that in the present case I have no reason to decide that the majority of the Tribunal took an incorrect approach to "the cooking test" as, in substance, it concluded that the claimant was not unable, by reason of physical or mental disablement, to prepare a cooked main meal for himself if he had the ingredients. The inevitable answer to question 2 would have been "no" as the majority, in light of its findings would have had no alternative but to conclude that the claimant was not so disabled physically or mentally that it would be unreasonable to expect him to prepare a cooked main meal if he had the ingredients. Also, I consider that the Tribunal's decision is based on a proper interpretation of section 72(1)(a)(ii) of the Social Security Contributions and Benefits (Northern Ireland) Act 1992 and accords with the decisions of Mrs Commissioner Heggs in R(DLA)2/95 and CDLA/22677/95

36. Ms Slevin also submitted at the hearing that the Tribunal may have erred in the reasons for its decision by stating that the claimant "should be able to stand intermittently" rather than "could stand".

37. It is correct that the Tribunal ought to be deciding specifically what a claimant is able to do rather than what a claimant should be able to do. However, this must be looked at in the context of the fact that "the cooking test" is a hypothetical test to be determined objectively. It seems relatively clear that the claimant is never going to actually attempt to cook but prefers to use a chinese restaurant or receive meals from members of his family. In the circumstances I conclude that the use of the word "should" in assessing the capabilities of the claimant is not inappropriate in considering the claimant's capabilities in this hypothetical situation.

38. In light of my conclusions on the points raised by Ms Slevin and Mrs Gunning I am satisfied that the decision of the Tribunal is not erroneous in point of law. Accordingly I dismiss this appeal.
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