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1 . This is an application by the claimant for leave to appeal against a decision dated 29 May 1998 of a Social Security Appeal Tribunal (herein after called "the Tribunal") sitting at Newry. That Tribunal had disallowed [the claimant's] appeal against a decision dated 7 April 1998 of an Adjudication Officer. The Adjudication Officer had decided that in connection with [claimant’s] claim for Incapacity Credits, he was capable of work and could not be treated as incapable of work from and including 7 April 1998.

2 . I grant leave to appeal and with the consent of [claimant] and Mr Fletcher of Central Adjudication Services (who has represented the Adjudication Officer in this case) I treat the application as an appeal and proceed to determine all questions arising thereon as though they arose on appeal.

3 . My decision is that the Tribunal's decision is set aside as in error of law and the matter is remitted for rehearing by a differently constituted Social Security Appeal Tribunal.

4 . The claimant's grounds for appeal were set out in an undated letter received in the Independent Tribunal Service on 7 August 1998. The grounds were twofold:-

(1) That the Tribunal, having proceeded in the absence of [claimant], despite his representative's application for an adjournment and having given no reasons why they were not prepared to adjourn had erred in law.

(2) That the reasons for the Tribunal's decision were inadequate.

5 . In his observations dated 19 October 1998 Mr Fletcher of Central Adjudication Services submitted that [claimant] had identified no error of law in his application for leave but drew my attention to a recent decision of my own, No C52/97(IB), and asked me to decide whether the Tribunal in this case had erred in law by not addressing the question of whether there were grounds to review the Adjudication Officer's decision that the claimant was treated as incapable of work. Mr Fletcher stated further:-

"As this is a "credits only" case the Commissioner may also wish to consider whether the Tribunal erred in law by not addressing the question of whether there were grounds to review the adjudication officer's decision that [claimant] was treated as incapable of work".

6 . In relation to this last matter Mr Fletcher appeared to be referring to an earlier determination by an Adjudication Officer made under Regulation 28 of the Social Security (Incapacity for Work) (General) Regulations (Northern Ireland) 1995 (herein after called "the Regulations"). That regulation provides as follows:-

"Where the All Work Test applies the test shall, if the conditions set out in paragraph (2) are met, be treated as satisfied until a person has been assessed or until he falls to be treated as capable of work in accordance with regulation 7 or 8."

7 . I am setting the decision aside in this case because I think that there has been a breach of the rules of natural justice by the Tribunal in proceeding to hear the case in the absence of the claimant in the particular circumstances of this case.

8 . The applicant by return of an AT6 form had stated that he would be unable to attend the hearing due to health reasons and that he would like another date fixed for any time in the future. Mr Brady attended the hearing on behalf of the claimant and again requested an adjournment due to the claimant's health. There was no representative of the Adjudication Officer present. The Tribunal refused the adjournment and proceeded. There was no indication that the claimant had ever previously sought either a postponement or an adjournment.

Tribunals do, of course, have power to proceed in the absence of a claimant. Regulation 4(3) of the Social Security (Adjudication) Regulations (Northern Ireland) 1995 provides:-

"If a party to the proceedings to whom notice has been given under paragraph (2) fails to appear at the hearing or inquiry the adjudicating authority or the person holding the inquiry may, having regard to all the circumstances including any explanation offered forthe absence, proceed with the case or inquiry notwithstanding his or its absence, or give such directions with a view to the determination of the case or conduct of the inquiry as it or he may think proper."

10 . In proceeding to hear the case therefore the Tribunal was not in violation of the Adjudication Regulations. It does, however, appear to me that it was in breach of the rules of natural justice. One of those rules is that a party has to be afforded a reasonable opportunity to be heard. The claimant in this case was of course given a reasonable opportunity to attend the hearing. He was prevented from attending by his ill health. 

11 . In these particular circumstances, where the claimant had earlier indicated his inability to attend and had sent a representative on his behalf to apply for the adjournment; where there was an obvious conflict of evidence between the claimant and the adjudicating medical practitioner and his evidence was therefore crucial to the case; where there had been no previous application to adjourn or postpone, and, where the Tribunal has given no indication of disbelieving that the claimant's health was the reason for his non attendance, I consider that there has been a breach of the rules of natural justice in the Tribunal proceeding. I would not wish this decision to be read as indicating that Tribunals must always afford a person a second opportunity to attend. There may be cases where a claimant thinks it is in his interest not to attend, and there may be cases where a claimant would never be able to attend. The Tribunal may be quite entitled to disbelieve the claimant's stated reason for non attendance. This list is not exhaustive. It is merely intended to show that the circumstances in which a Tribunal may decide to proceed in a claimant's absence can be varied and that the decision to proceed in a claimant's absence is not per se an error of law. Similarly a Tribunal is not obliged to give reasons for its determination to proceed. It would, however, often be helpful for the Tribunal so to do.

12 . As I do not consider that this is a case in which I can appropriately give the decision which the Tribunal should have given I am remitting the matter for rehearing by a differently constituted Appeal Tribunal.

13 . I would wish, though without expressing a concluded view as the matter has not been fully argued before me, to comment on the ground raised by Mr Fletcher as to whether or not a review was necessary of the earlier Adjudication Officer's decision treating [claimant] as incapable of work pending assessment. Mr Fletcher has referred to an earlier decision of mine, No. C52/97(IB). That decision related to a case where the claimant had been considered as unfit for work having satisfigfed the All Work Test. It was also a case involving Incapacity Credits, the claimant not having satisfied the contribution conditions for Incapacity Benefit. The decision that she was incapable of work was not however a decision until such time as she was assessed, it was a decision without any limitation as to time ie. of indefinite duration. This present case is very different and I do not consider that C52/97(IB) is relevant to it. In this present case the decision was that [claimant] was to be treated as incapable of work only until such time as he was assessed. Once the assessment took place that decision ceased to have effect. If he had been found incapable of work on assessment, his entitlement to credits would have been based on that assessment. As it turned out he was found capable and was therefore considered not to be entitled to the credits.

14 . I have, as stated above not had the matter fully argued before me and this is not a concluded view but it does not appear to me that a review is necessary in such circumstances. The decision to treat him as incapable ended once the assessment was made. It appears to me to be akin to a decision awarding someone a benefit for life. Once that person dies there is no need to review the decision to terminate the award of benefit. The event per se has terminated the award.

15 . My sole reason for setting the decision aside is the breach of natural justice.

MOYA F BROWN

COMMISSIONER

26 FEBRUARY 1999

