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SUPPLEMENTARY BENEFITS ACT 1976 
APPEAL TO THE COMMISSIONER FROM A DECISION OF A SOCIAL SECURITY APPEAL TRIBUNAL UPON A QUESTION OF LAW 
DECISION OF SOCIAL SECURITY COMMISSIONER
Name: 
Social Security Appeal Tribunal: Glasgow North 

Case No: 
[ORAL HEARING] 
1. My decision is that the decision of the social security appeal tribunal dated 1 May 1989 is erroneous in law and is set aside. The claimant's case is referred to another tribunal for reconsideration. 

2. This is one of four appeals by claimants (the others being the cases on Commissioner's files CSSB/544/89, CSSB/540/89 and CSSB/238/89) heard before me on 23, 24 and 25 April 1991. The issues discussed mainly arose out of views expressed by another Commissioner in the Common Appendix annexed to his decisions on Commissioner's files CSSB/297/89, CSSB/308/89, CSSB/433/89, CSSB/298/89 and CSSB/281/89. (I shall hereafter merely refer to it as "the Common Appendix"). In that connection an oral hearing of 5 cases before a Tribunal of Commissioners had been requested by the adjudication officer but that request was not acceded to by the Chief Commissioner. Instead, the hearing before me proceeded in 2 of the cases referred to by the adjudication officer and 2 others selected by myself. The issues arising in the 4 appeals inevitably overlapped to some extent but I have found it preferable to issue full decisions in all of the appeals. The claimants were represented by Mr Orr and Mr Ross Cameron, welfare rights officers of                and the adjudication officer was represented by Mr D Cassidy of the Office of the Solicitor to the Secretary of State for Scotland. I am obliged to these representatives for their very considerable assistance. 

3. The claimant in this case is a single man born on 27 April 1933. He was employed as a slinger for many years until made redundant on 4 May 1984. He signed as available for work at his local unemployment benefit office thereafter and was presumably in receipt of unemployment benefit. From 18 May 1985 the claimant received supplementary benefit. At that time no health problems were indicated and he was required to be available for work as a condition of entitlement to supplementary benefit. On 25 January 1989 the claimant made an application for the waiver by way of review of the condition of availability for employment. Reference was made to regulation 6(e), (f) and (u) of the Supplementary Benefit (Conditions of Entitlement) Regulations 1981 (S.I. 1981 No. 1526) and to his age (55) and his length of unemployment. Backdating of the waiver was requested. On 19 February 1989 an adjudication officer refused the application. He considered the claimant should continue to be available for employment as a condition of entitlement to supplementary benefit up to 11 April 1988 (when that benefit was replaced by income support). The claimant appealed to a social security appeal tribunal. 

4. The tribunal found that the claimant had made an application for the waiver of the availability requirement on 4 February 1988 which had been acknowledged but not dealt with. They found the claimant entitled to waiver of the condition of availability under regulation 6(u) by analogy with regulation 6(e) of the Conditions of Entitlement Regulations for a period of 52 weeks prior to 4 February 1988 and they found the long-term scale rate of benefit accordingly payable from 4 February 1988. The tribunal made the following findings of fact:- 

"1. Claimant is single man unemployed since being made redundant on 4/5/84. 

2. Claimant's date of birth was 27/4/33 and he had no health problems. 

3. Claimant had made reasonable efforts to find work and refused no suitable employment. 

4. Claimant applied for availability requirement to be waived on 4/2/88 when DHSS had acknowledged his application. 

5. Claimant's age was that date analogous to physical disablement and left him with no reasonable prospect of work in the foreseeable future." 

The tribunal's reasons were stated in the following terms:- 

"Tribunal found claimant satisfied Regulation 6(u) of Supplementary Benefit (Conditions of Entitlement) Regulations by analogy with Regulation 6(e) thereof by reason of his age." 

5. It was originally submitted in the claimant's grounds of appeal against the tribunal's decision that the tribunal decision was erroneous in law because no reason had been given by the tribunal for applying the waiver from 4 February 1987 especially when finding of fact number 5 quoted above indicated satisfaction of regulation 6(e) and (u) as at 4 February 1988. The claimant pointed out that the tribunal's unexplained selection of one year's backdating of the waiver suggested a misreading of the provisions of regulation 69(1)(a) of the Social Security (Adjudication) Regulations 1986 (S.I. 1986 No. 2218). The material provisions of that regulation are as follows:- 

"69. - (1) Subject to regulation 72 a determination on a claim or question relating to [supplementary benefit] shall not be revised on review under section 104 of the 1975 Act so as to make [supplementary benefit] payable or to increase the amount of any [supplementary benefit] payable in respect of - 

(a) any period which falls more than 12 months before the date on which the review is requested, or where no request is made, the date of review;" 

It will be noted that those provisions of regulation 69(1) do not limit the review under section 104 but only a revisal on review having the consequences specified. I accept the foregoing criticisms of the tribunal's decision which amount to errors of law. 

6. It is however apparent that the tribunal also did not take account of the process which had been undertaken by the adjudication officer and which was being reconsidered by them, which was to deal with a request for review under section 104 of the decision whereby the claimant was required to be available for employment as a condition of his entitlement to supplementary benefit under, section 5 of the Supplementary Benefits Act 1976. The adjudication officer in this instance had refused the request because he did not find it established that any of the exempting provisions of regulation 6 of the Conditions of Entitlement Regulations applied to the claimant. Thus he necessarily found no grounds established under section 104 for reviewing the decision on availability or at least found no grounds established warranting a revision of the decision in that respect. The tribunal could only reverse that decision and grant waiver of the requirement of availability from 4 February 1987 by reviewing and revising the decision which required such availability. But that process required the statutory authority of a ground of review under section 104 affecting the decision under which the requirement of availability subsisted. In the present case the requirement of availability must be taken to have been placed upon the claimant from the inception of his award of benefit in 1985 so that the tribunal's decision would appear to imply the acceptance of a relevant change of circumstances supervening after that date, i.e. at 4 February 1987. Unfortunately none of this was expressed in the tribunal decision and I have no option but to find that to be a further error of law. 

7. The question was raised in discussion before me in this appeal whether when an adjudication officer issues a decision altering a previous decision, without express reference to statutory grounds under section 104 and the process of review and revisal, his decision is to be regarded as fundamentally invalid or whether it is merely a defective decision which can be corrected on appeal. It was suggested by the adjudication officer in written observations in the present appeal that if such a point is not taken before a tribunal it need not be dealt with. Reference was in that connection made to the judgment of the Court of Appeal in Ex Parte Rendell (Regina v Westminster (City) London Borough Council Rent Officer 1973 QB959) as authority for a proposition that a question does not arise unless a decision is disputed or put in issue. For my part however I do not regard that decision as an authority to be followed in the present inquisitorial jurisdiction of tribunals and Commissioners. It is however unnecessary to. deal with the point in this case as the adjudication officer did not in fact purport to alter the previous decision. The issue is considered in more detail in my decision in the associated appeal in case CSSB/540/89.

8. A further question was raised in the present appeal regarding the importance of identifying the decision or decisions which it is sought to bring under review for the purpose of trying to demonstrate that it was, in a relevant respect, either incorrect from the outset through error or ignorance or that it has become no longer correct as a result of a relevant change of circumstances. It was pointed out that claimants may be at a disadvantage in this respect in not having had proper notification of all decisions affecting them. In principle, having regard to the provisions of section 104 and the provisions of section 117(1) of the Social Security Act 1975 regarding the finality of decisions I consider that it must be for the applicant for review to identify the decision sought to be brought under review and revision. Nevertheless I consider that allowance must be made in cases where the claimant can demonstrate that he was never properly made aware of the particular decision sought to be reviewed. It is clear that in many cases it will be important to establish the grounds upon which the original decision was based as a preliminary to justifying variation by way of review. However the importance of those grounds will vary from case to case. Thus in a review based upon a relevant change of circumstances said to have occurred at a particular date it may in some cases be less important to establish the original grounds of the decision and it may be sufficient if it can be demonstrated that a relevant ground of revision (e.g. the attainment of pensionable age) has occurred. In the present case where the claimant had been for many years in employment and thereafter held himself out as available for employment for unemployment benefit purposes, the original imposition of a requirement of availability would be inevitable under section 5(1) of the Supplementary Benefits Act 1976 unless evidence of some ground of relief were shown to have been made known, and grounds of review might therefore be expected to be directed to establishing some subsequent relevant change of circumstances. 

9. The decision of the tribunal must be set aside as erroneous in law. The claimant's case will be referred to another tribunal for reconsideration. It will be for the new tribunal to establish what the claimant's grounds of review are i.e. whether they are based upon the occurrence of a relevant change of circumstances or upon initial error or ignorance. It will be for the tribunal to consider in light of such information as can be put before them whether a ground of review under section 104 of the Social Security Act is established and if so from what date. Provided the tribunal recognise that there is a review question they can in my view legitimately approach it by considering the related question whether the claimant satisfies them that he, is entitled to a waiver of the requirement of availability under some provision of regulation 6 of the Conditions of Entitlement Regulations, which he must be taken previously to have been considered not to satisfy. Should the tribunal accept that the claimant qualifies for waiver of the condition of availability they should indicate from what date they hold this to be the case without regard to financial consequences. It is only thereafter that issues related to regulation 69 and possibly 72 of the Adjudication Regulations will arise. 

10. It was suggested by Mr Cameron for the claimant that the new tribunal be directed not to disturb the factual finding of the previous tribunal regarding the earlier date of review of 4 February 1988 found by them. Such findings are not binding on a subsequent tribunal in terms of section 117(2) of the Social Security Act 1975 and I consider it inappropriate to give any such direction. It is open to the new tribunal to reconsider that matter along with he rest of the case or to accept the existing finding as they think fit. 

11. The appeal of the claimant is allowed. 

 

(signed) J G Mitchell

Commissioner

Date: 26 June 1991 

