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1. This appeal by the claimant against the decision of a social security appeal tribunal at Glasgow on 28 August 1996 fails. The decision of the tribunal is not erroneous in law.

2. This is an appeal by the claimant with leave on a question of law against the above-mentioned tribunal decision. The appeal was dealt with at an oral hearing held before me at which the claimant was represented by Mr C Orr, Welfare Rights Officer with Glasgow City Council Social Work Department, and the adjudication officer was represented by Mr W Neilson acting in Scotland on behalf of the Department of Social Security.

3. The claimant is a widow who has been in receipt of income support since her husband's death on 1 January 1990. Prior to 11 April 1988 her husband was in receipt of supplementary benefit. On 10 September 1991 the claimant made a request for review of her supplementary benefit. She had not been in receipt of that benefit as a claimant and the request was refused. It was clarified on appeal that the intention was to seek review of her late husband's supplementary benefit. The Secretary of State refused to appoint the claimant to act in that matter and the appeal was withdrawn. On 28 November 1995 a further request for review of the claimant's late husband's supplementary benefit was made by the claimant in the capacity of his executrix, she having been appointed, but not confirmed, as his executrix dative. The basis of the request was stated to be that:-

"a) He should always have had higher rate heating, laundry;

b) Should never have been subject to the availability condition;

c) All additional requirements in payment at April 1988 should have been in payment at all times that he was on benefit."

An adjudication officer considered that there was nothing outstanding in relation to the deceased's benefit at the date of his death and that the claimant had no locus as executrix to initiate the review. The claimant appeal to a social security appeal tribunal.

4. The social security appeal tribunal, in a majority decision, refused the appeal and upheld the decision of the adjudication officer. The reasons for dissent contained the following pages:-

"CSB/116/92, paragraph 4 opened the door to the appellant having a locus to pursue. ... The last sentence of paragraph 4 seemed to concede that if one of the criteria set out earlier in the paragraph was present, an executor could initiate proceedings ... As it was pointed out by the appellant's representative, if the appellant was not entitled to initiate proceedings, she could be in a worse position vis a vis the estate as against the Department. The Department could initiate overpayment proceedings against the executor with all the consequent offset considerations that the Department require to make. These could in theory at least actually result in a payment to the estate and it would therefore seem bizarre that if the Department could initiate proceedings and against an executor which could result in benefit to the estate, that an executrix was not also entitled."

5. Before me Mr Orr on behalf of the claimant relied upon the dissenting tribunal member's reasons for dissent. He referred to decision CSB/116/92 which he maintained was strongly in his favour. In that case the widow of a supplementary benefit claimant applied for review of her late husband's supplementary benefit. The Commissioner upheld the tribunal in ruling that the claimant could not initiate a review of her late husband's supplementary benefit. In paragraph 4 of that decision the Commissioner said:-

"It was made clear in R(SB)8/88 (a very short decision) that a widow cannot pursue an appeal on behalf of her deceased husband unless -

(a) she is the executor in respect of the grant of probate; or

(b) she is the administrator in respect of letters of administration; or

(c) she has been duly appointed to act by the Secretary of State.

A fortiori, if none of those conditions is satisfied she cannot initiate social security proceedings upon behalf of the estate of her erstwhile husband."

6. Mr Orr suggested that there was more than a strong implication from that decision that if the claimant in that case had been appointed as an executor she would have had title to initiate the review sought. He maintained that although the Secretary of State had refused to appoint the claimant under the Claims and Payments Regulations her appointment at common law as an executrix gave her wider powers than the social security legislation would have afforded. Upon this basis he challenged the limitation upon the right to seek review contained in decision R(SB) 11/89 (the decision of a Tribunal of Commissioners) in which it was held that the right to seek review lay within the exclusive province of the claimant. Mr Orr referred to terms of section 26(1) of the Social Security Administration Act 1992 which places no express restrictions on who could ask for a review of benefit and pointed out that an application under section 26(1) would raise a "question" for the decision of an adjudication officer having regard to the terms of section 26(2). Even if the right to apply were to be understood to be restricted to a claimant the definition of a claimant would, he submitted, include a claimant's executor. He questioned if an executor was required to establish the existence of a debt. He compared the situation to that arising on overpayments of benefit and submitted that it would be unfair if the recovery of these were "at large" even against the executor of the deceased if the executor's corresponding right was restricted in the way we suggested.

7. Mr Neilson for the adjudication officer submitted that the right to seek review in social security cases was a right which "died with the claimant". He referred to and relied on reported decision R(SB) 11/89, as quoted in paragraph 6 of decision CSSB/41/94. In paragraph 15 of the reported decision of the Tribunal of Commissioners the Commissioners considered the position of a local authority upon the assumption that they had a sufficient interest in the proceedings involving a claimant to be classed as a party to such proceedings and concluded that this did not confer the right to ask for a review. In the course of paragraph 15 the Commissioners stated:-

"It is necessary to go back to fundamentals. We are concerned with a claim for supplementary benefit. The claimant alone was entitled to make a claim. On its being determined he was at liberty to appeal against an unfavourable decision. Similarly he was entitled to ask for a review. Now, on the basis that Camden were a party before 6 April 1987 and as such entitled to be heard at any relevant proceedings, they were not in the same position as the claimant. They could never have launched the claim in the first instance. Nor could they have prevented its being discontinued nor could they directly have done anything about the claimant's refusing to appeal against an unfavourable decision or to seek a review. It follows then, in our view, that Camden had no authority to request a review; that was something which lay within the exclusive province of the claimant."

Mr Neilson pointed to the fact that a final decision to pay benefit to the claimant's late husband had been made and benefit paid. Although he had a right to request a review prior to his death that right did not pass if it was not exercised. Although the claimant was now his executrix an executor was not eadem persona cum defuncto for all purposes. The executor could act in the capacity if there was a debt due by the Department of Social Security but there would be no debt until an adjudication officer had reviewed and revised the previous decision and awarded additional benefit. The only thing the deceased had was a right to seek review and there was no guarantee that this would result in a debt. That right in any event died with him.

8. I am of course bound by the decision of the Tribunal of Commissioners insofar as it is directly in point. It is to be noted that that decision was given in relation to provisions of section 104 of the Social Security Act 1975 and not the Social Security Adjudication Act 1992. However the relevant provisions of section 104(2) of the former Act dealing with the applications for review were in the same terms as section 26(1) of the 1992 Act. It follows that the Tribunal of Commissioners were well aware of the breadth of scope of the provisions for application for review when making their decision. The subsequent decision by the Commissioner on file CSB/116/1992 referred to by Mr Orr does not in my view advance matters very far since the passage referred to is a negative statement and the Commissioner was not required to consider the situation of an executrix. The same can be said of my decision CSSB/41/94 where the attempted claimant was the widow of a former supplementary benefit beneficiary and was held to have no locus to seek review in that capacity.

9. The Secretary of State refused to appoint the claimant as the deceased's widow to pursue a review application. That refusal was not challenged. The claimant therefore requires to found wholly upon her position as executrix and to argue that the statement by the Commissioners in R(SB) 11/89 that authority to request review lay within the exclusive province of the claimant does not exclude the claimant's executrix in the present case because as a matter of common law the executrix stands in the shoes of the deceased. Mr Orr sought to circumvent any question of limitation upon an executor's right to take proceedings by referring to the position arising where a deceased claimant is said to have been overpaid benefit. In that situation the overpayment is recoverable under common law principles from the estate of the deceased although no specific provision to that effect is included in the relevant statutory provisions of section 71 of the Social Security Administration Act 1992 - Secretary of State for Social Services v Solly 1973 3 All ER 922, applied in CSSB/6/95. The principles of the common law have their place where appropriate in social security proceedings. Mr Orr suggested that it would be unfair if the Department could recover an overpayment against an executry estate whilst an executor could not recover an underpayment. Unfairness is however not the test and moreover the liability of an executor to be called to account for repayment of an overpayment of benefit, which ex hypothesi the adjudication officer would have required to demonstrate by review and revisal of the awarding decision, carries no implication that the excecutor would necessarily have a right to initiate a review process to establish an alleged underpayment. Under regulation 13 and 31(1) and (3) of Social Security (Payments on Account, Overpayments and Recovery) Regulations 1988 any overpayment of supplementary benefit sought to be recovered would as noted by the dissenting tribunal member be subject to the deduction of any underpayment of supplementary benefit arising upon the claim. The possibility figured in the dissent of the underpayment exceeding the overpayment however seems somewhat fanciful.

10. The principle that an executor stands in the shoes of the deceased is not universally applicable. It certainly applies in relation to liability for the deceased's debts, at least up to the value of the estate. It also extends to entitle the executor, for the purposes of ingathering the deceased's estate, to take proceedings for the recovery of debts due to the deceased although he cannot, before obtaining confirmation, enforce a decree or grant an effectual discharge. See Gloag and Henderson, the Law of Scotland, 10th Edition, paragraph 45.6 and the cases there cited. Accordingly an executor is in my judgment entitled to act in the shoes of the deceased to vindicate a debt by way of social security benefit by claiming, and if necessary suing for, any unpaid benefit outstanding at the date of death under an actual award. The same principle may enable him to pursue unfinished social security proceedings initiated before death by a deceased claimant. However there cannot be a debt if there is nothing outstanding at the date of death to create such a debt. In social security terms if benefit has been paid under an unchallenged decision by an adjudicating authority there is nothing outstanding at the date of death to avoid the finality of the decision.

11. Applying the foregoing reasoning to the present case I conclude that notwithstanding the absence of any express restriction in section 26(1) of the Social Security Administration Act 1992 upon who may apply for a review, the claimant had no locus to initiate proceedings by way of review in her capacity as executrix of her late husband because she was quite unable to found on or demonstrate any debt due to the deceased at the date of death. It is unnecessary for me to consider whether the claimant as executrix could in any circumstances have established a locus to proceed if she had been able to state the essentials for demonstrating a debt due as a result of past underpayment. That would have required showing details of the award made to the deceased's, of the ground of review by way of ignorance or error, of what the basis of the deceased true entitlement was, of how much benefit was underpaid and last but not least of showing that any right to payment had not been lost in the period since the deceased's death. The details in the application for review quoted in paragraph 3 are about as remote from the demonstration of a debt as could be imagined.

12. In the circumstances, for the fuller reasons given above I have come to the conclusion that in their majority decision upholding the adjudication officer the tribunal reached the correct result in this case. The appeal is therefore refused.

Signed

J. G. Mitchell QC
Commissioner 
27 November 1997

