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1. My decision is that the decision of the social security appeal tribunal dated 20 January 1989 is erroneous in law and is set aside. The decision which I give in its place is that the claimant's appeal against the revised decision of the adjudication officer dated 17 July 1987 in substance falls to be refused. His decision should have stated expressly that it was made on review under section 104(1)(a) of the Social Security Act 1975 and that it revised from its inception the decision awarding supplementary benefit to the claimant in pursuance of her claim dated 8 August 1985 by finding the claimant entitled to supplementary benefit without the requirement of availability for employment. With those additions the adjudication officer's decision is upheld. 

2. This is one of four appeals by claimants (the others being the cases on Commissioner's files CSSB/544/89, CSSB/540/89 and CSSB/470/89) heard before me on 23, 24 and 25 April 1991. The issues discussed mainly arose out of views expressed by another Commissioner in the Common Appendix annexed to his decisions on Commissioner's files CSSB/297/89, CSSB/308/89, CSSB/433/89, CSSB/298/89 and CSSB/281/89. (I shall hereafter merely refer to it as "the Common Appendix"). In that connection an oral hearing of 5 cases before a Tribunal of Commissioners had been requested by the adjudication officer but that request was not acceded to by the Chief Commissioner. Instead, the hearing before me proceeded in 2 of the cases referred to by the adjudication officer and 2 others selected by myself. The issues arising in the 4 appeals inevitably overlapped to some extent but I have found it preferable to issue full decisions in all of the appeals. The claimants were represented by Mr Orr and Mr Ross Cameron, welfare rights officers of                             and the adjudication officer was represented by Mr D Cassidy of the Office of the Solicitor to the Secretary of State for Scotland. I am obliged to these representatives for their very considerable assistance.

3. The claimant is a widow in receipt of widow's pension. She claimed supplementary benefit on 8 August 1985 when she was aged about 53. She was awarded supplementary benefit of a small amount. The award was subject to the condition that the claimant be available for employment. It was subsequently reviewed on the subject of additional requirements for heating and laundry. Then on 17 July 1987 an adjudication officer issued a decision on review in which he revised the decision requiring the claimant to be available for employment and waived that condition from the outset of the award and awarded arrears of the long-term scale rate of benefit to the claimant from 11 August 1986. The claimant appealed to a social security appeal tribunal.

4. At the appeal it was argued on behalf of the claimant (and accepted by the tribunal) that the claimant had made a previous claim for supplementary benefit in 1983 which had been refused. It was maintained that the claimant was entitled to supplementary benefit prior to August 1985. The tribunal unanimously refused the claimant's appeal. They made the following findings of fact:- 

"1. Claimant is widow aged 55 in receipt of Supplementary Benefit since 8 August 1985. 

2. She was found entitled to long term rate from 11 August 1986 after waiving of requirement to register from 8 August 1985. 

3. Claimant had been found ineligible for benefit after claim in 1983 when visiting officer had no indication of need for additional requirements apart from lower heating addition. 

4. In August 1985 claimant had disclosed no health problems. 

5. There was no evidence of error or omission by Department as to any material fact when considering claim in 1983. 

6. There was no evidence of any claim having been made between 1983 and 1985. 

7. There appeared to be no grounds for further backdating of long - term rate." 

The tribunal's reasons for their decision were stated in the following terms: - 

"Tribunal found Regulation 7 of Supplementary Benefit (Requirements) Regulations had been correctly applied."

5. The claimant's written grounds of appeal to a Commissioner were based on the proposition that the tribunal decision was erroneous in law because the tribunal had given inadequate reasons for their decision. More specifically it was argued before me that the claim made by the claimant in 1985 should have been treated as a request for review of the previous refusal of benefit. R(SB) 9/84 paragraph 17(ii) and (iii) was referred to. Possible factors to give rise to entitlement prior to August 1985 were put before me. 

6. The history in this case as summarised in paragraph 3 above raised the question whether, as indicated by the Commissioner in the Common Appendix, review applications must always be directed against the last operative decision and also the question whether the acceptance of a relevant ground of review opens up for reconsideration all aspects of the prior decision. It is convenient to deal with these questions at this point and it is perhaps easier to deal first with the second question mentioned. In paragraph 28 of the Common Appendix, in stating conclusions upon the question of the scope of review, which the Commissioner recognised was related to some extent to the first question, the Commissioner quoted section 104(3) of the Social Security Act 1975 which requires an adjudication officer to proceed to deal with any question raised with a view to review and he then stated:- 

"The common thread word "question" persuades me that once a ground has been made out for a review under section 104(1) the adjudication officer may only decide, on the review, that which arises out of that question. Thus, for example, if an application raises a question of a relevant change of circumstances since the decision was given then, on the review, it is only the consequences of that change of circumstances to which effect may be given by varying the terms of the current version of the decision." 

The material provisions of section 104 are quoted in the appendix to this decision. 

7. Before me Mr Orr on behalf of the claimant was I think in substantial agreement with the Commissioner's view quoted above. Mr Cassidy however submitted that the decision under review was indivisible and favoured the approach that a review entitled an adjudication officer to alter the decision on any grounds appearing relevant and to approve it in any other respects, although he conceded that alteration on any other aspect would probably require another ground of review. He referred to reported decision R(A) 2/90, an attendance allowance case, in which the Commissioner observed, obiter, in paragraph 6:- 

" .. I have no doubt that once there are grounds for a review the whole determination of the Board is open to reconsideration." 

For myself I doubt whether in principle a ground of review can be the warrant for a revisal beyond the scope of the material fact or relevant change of circumstances raised although I appreciate that on reconsideration of a determination in such a review a further ground may emerge and be acted upon. But in any event review of a determination on attendance allowance on one of the specified grounds available under section 106(1)(a) of the Social Security Act 1975 may not in all respects be comparable to a review of a supplementary benefit decision under section 104 by reason of the very different nature of the latter decisions. 

8. What was under consideration in the Common Appendix and before me is the question of the scope of review in supplementary benefit cases, where the decision awarding benefit proceeds upon the results of the assessment of a claimant's possible entitlement to a number of different elements of ordinary, additional or housing requirements and the decision upon whether or not the claimant is required to be available as a condition of entitlement to benefit. The initial award will then typically have been reviewed, and sometimes reviewed and revised, often repeatedly, by decisions dealing only with one or more of the elements of the award. Adjudication officers have in practice usually restricted their reviews and revisals to such elements of an award as are affected by the review ground in question. Thus although there is a continuing award of benefit it co-exists during its subsistence with a series of review adjustments, and the detail and amount of the award at any particular time depends upon the current effect upon the award of the decisions embodying such review adjustments. In that situation I am unable to accept that a ground of review such as ignorance of material fact raised with reference to one element of an existing award is of itself any warrant for review of other unaffected elements of the existing award and I consider that it would be wrong to regard these as covered and approved by the revised decision. This may be contrasted with the width of the scope of review under section 106(1)(b) of the Social Security Act applicable in attendance allowance cases where a review is available "on any ground", which has been described as akin to a right of appeal and which has the superseding effect dealt with by the Tribunal of Commissioners in decision R(A) 5189. I therefore conclude, in substantial agreement with the statement of the Commissioner in the Common Appendix that the proper scope of a review in supplementary benefit cases is confined to the matter(s) to which the ground of review has relevance. 

9. The above considerations and the unqualified terms of section 104(1) in referring to "any decision .. of an adjudication officer may be reviewed at any time .." indicate to me however that some explanation or modification may be required of the Commissioner's statement in paragraph 38 of the Common Appendix. The Commissioner there said:- 

"I am thus led to the conclusion that when the Act talks of a review of a decision it means of that wording current at the point of time when the application in writing was made - section 104(2). It follows that it is only that version of the decision that an adjudication officer may revise. And it equally follows that when, for example, section 104(1)(b) speaks of a change of circumstances since the decision was given it means since that current version of the wording of the decision was formulated." 

It appears to me that as applied to supplementary benefit cases in general the Commissioner's decision must be read as referring to the current or operative version of the decision dealing with or covering the aspect of benefit which is under review. 

10. Again, the Commissioner was dealing with cases where there were current operative awards, which will indeed be the norm. But there are many cases such as the associated appeal in case CSSB/540/89, where there is no current operative award because, for instance as in that case, the application for review was not made until September 1988 after the cessation of supplementary benefit. The terms of section 104 of the 1975 Act are in my judgment clearly wide enough to cover the review of decisions which are no longer operative. In such cases review will ordinarily be directed, at least initially, to the last operative decision dealing with or covering the relevant matter raised by the review. 

11. The Commissioner's statement is in my view fully applicable as it stands to the case of review applications which seek to alter the award of benefit from or after the date of the previous "current version". But where the aspect of benefit sought to be brought under review has previously been under review and the subsequent application seeks review for any period prior to the date of the earlier review decision the grounds of review will require not only to be relevant to allow review of the current version but must be applicable also to the original decision. The adjudication officer conducting the review could not alter the current version of the award in relation to such a prior period without finding that the original decision also had failed to take appropriate account of the material fact or that it had become inappropriate by reason of some supervening change of circumstances or was erroneous in law. A similar situation would arise on such an application far review in my opinion where the current version of the award was a mere re- iteration of it upon a refusal to review or a refusal to revise on review. Here even more clearly the ground of review, if it is to affect a prior period, must also be applicable to the original decision. 

12. In the present case the review decision of July 1987 had reviewed and revised the only operative decision dealing with availability for employment which was made in August 1985 when benefit was awarded and which was unaffected by subsequent review of additional requirements for heating and laundry. However the claimant's representative was seeking to re-open the claim refused in 1983 by means of the appeal against the review decision of July 1987. Mr Cassidy's reply was that the claim of 1983 had been refused and no appeal had been taken and it was therefore a closed book. The tribunal were, he said, being asked in this appeal to reconsider a refusal of benefit in 1983 which was not before them and which could proceed only by way of late appeal. Mr Orr referred to paragraph 17(ii) and (iii) of reported decision R(SB) 9/84, the decision of a Tribunal of Commissioners. In paragraph 17(ii) the Commissioners pointed out under reference to the regulations then in force that the provisions relating to backdated claims and the provisions relating to review could not be invoked together in backdating benefit for the same period and to that extent were alternative remedies. The Commissioners continued in paragraph 17(iii):- 

"(iii) In general, in the case of a fresh claim made after a previous refusal and raising a question of prior entitlement such a claim may be treated as including a request for backdating of the claim or an application for review as may be appropriate, bearing in mind the conditions applicable to each and the period of underlying past entitlement which may be established." (My emphasis). 

13. The Commissioners were there clearly dealing with a fresh claim raising a question of prior entitlement. That did not arise in this case. In any event even if the claim of August 1985 could have been treated as an application for review that was not done. A fresh decision was made upon that claim and no issue was raised in that regard at that time. What was before the tribunal in 1989 was an appeal by the claimant against a decision of an adjudication officer, apparently made ex proprio motu, reviewing and revising the award of benefit made in 1985 on the question of the claimant's availability for employment as a condition of entitlement to benefit which had applied since then. The decision on availability remained in my judgment a reviewable decision notwithstanding the intervening reviews on laundry and heating. I have come to the conclusion that Mr Cassidy was correct in submitting that in considering the claimant's appeal against that decision of the adjudication officer the tribunal did not have before them any question of review or late appeal against the rejection of the earlier claim made by the claimant in 1983. I must therefore find that the tribunal erred in considering whether the evidence justified further backdating, i.e. to before August 1985, of the adjudication officer's revised decision, albeit that the tribunal in the event found that it did not. 

14. I set aside the decision of the tribunal as erroneous in law. It is in the circumstances appropriate for me to give the decision which the tribunal should have given. It follows from my conclusions above that the adjudication officer's decision of 17 July 1987 gave the claimant all she was entitled to receive by way of review. The decision was defectively framed by reason of its omission to state expressly that it was a decision on review under section 104(1)(a) and that it revised the decision awarding benefit in 1985 from its inception by finding the claimant entitled to supplementary benefit without the requirement of availability for employment, but I do not find it to have been wholly invalid, nor was that suggested before me in this case. It would have been appropriate for the tribunal, however, to take note of and remedy these deficiencies. My substituted decision is as set out in paragraph 1 above. 

15. Subject to the foregoing comments and for practical purposes of the appeal of the claimant is refused. 

(signed) J G Mitchell

Commissioner

Date:

 

 

APPENDIX 
Section 104 of the Social Security Act 1975 contains the following material provisions:- 

"104. - (1) Any decision under this Act of an adjudication officer, a social security appeal tribunal or a Commissioner may be reviewed at any time by an adjudication officer, or, on a reference by an adjudication officer, by a social security appeal tribunal, if - 

(a) the officer or tribunal is satisfied that the decision was given in ignorance of, or was based on a mistake as to, some material fact; or 

(b) there has been any relevant change of circumstances since the decision was given; or 

(2) A question may be raised with a view to a review under this section by means of an application in writing to an adjudication officer, stating the grounds of the application. 

(3) On receipt of any such application, the adjudication officer shall proceed to deal with or refer any question arising thereon in accordance with sections 99 to 101." 

