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1. For the reasons set out below, the decision of the social security appeal tribunal given on 7 October 1987 is not erroneous in point of law, and accordingly this appeal fails. 

2. This is an appeal by the claimant, brought with the leave of a Commissioner, against the decision of the social security appeal tribunal of 7 October 1987. 

3. The facts of this case are straightforward, and, as far as I am aware, not in dispute. The claimant was awarded supplementary benefit on the basis of information provided on claim Form A11 completed on 7 November 1983. On this form she declared that her only income was retirement pension, and that she had no capital or savings. However, on her death it came to light that the claimant in fact had an annuity, savings in a deposit account, and money in the hands of the official receiver. The adjudication officer decided that the value of these assets was such that the claimant had at no time been entitled to benefit, and that the overpayment arising in consequence, amounting to £1,317.90, for the period from 31 October 1983 to 21 April 1986, was recoverable from her estate. 

4. In due course, the claimant's legal personal representatives appealed to the tribunal, who in the event upheld the adjudication officer. The tribunal found that the claimant was at the relevant time "ill and senile," that her affairs were being looked after by her adult daughter and by her solicitors, and that she did not fully comprehend the declaration that she made on the claim form. However, she had made a misrepresentation, and though it was innocent, the overpayment was recoverable pursuant to section 20 of the Supplementary Benefits Act 1976 (the tribunal in fact referred to section 1 and section 2 of that Act, instead of section 20, but that error is merely venial). 

5. The claimant's personal representatives contend that the tribunal's decision cannot stand because "a claimant who was found to be senile and incapable of understanding her financial affairs .... could truly be held to be incapable of making misrepresentations or even representations". I reject that submission. 

6. Where a claimant is senile and does not understand her actions, it is to be expected that someone will be appointed to represent her. Unless this is done, the Department is entitled to proceed on the basis that the claimant is fully responsible for her actions. Accordingly, if she makes misrepresentation the Department will act on that misrepresentation. Nor does it matter that her conduct was wholly innocent. Section 20 (which was replaced by section 53 of the Social Security Act 1986 and now appears as section 71 of the Social Security Administration Act 1992) called for recovery whether or not the relevant misrepresentation was innocent or fraudulent. Accordingly, the claimant could not escape the consequences of her act, notwithstanding her senility. Any other view would give rise to an obvious abuse. Those who should be looking after her affairs, instead of adopting the proper course of arranging for an appointee, who would make the necessary application for benefits and give all relevant information, could sit back and allow the claimant herself to make misrepresentations, and then claim that she was not bound. The beneficiaries of her estate would then get at the expense of the social security fund, a benefit to which they were not properly entitled. 

7. In the present case, the tribunal correctly analysed the matter, and properly held the claimant responsible for her actions. 

8. The amount of overpayment was never in dispute, and accordingly it was unnecessary for the tribunal to refer to the manner in which the figure had been arrived at. 

9. In short, I see nothing wrong with the tribunal's decision, and have no hesitation in dismissing this appeal. 

(Signed) D.G. Rice 

Commissioner 
(Date) 4 January 1993 

