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SUPPLEMENTARY BENEFITS ACT 1976 
APPEAL FROM DECISION OF SOCIAL SECURITY APPEAL TRIBUNAL ON A QUESTION OF LAW 
DECISION OF THE SOCIAL SECURITY COMMISSIONER
 

[ORAL HEARING] 
 

1. This is a claimant's appeal, brought by leave of the chairman of the social security appeal tribunal, against a decision of that tribunal dated 17 May 1989 which confirmed a decision issued by the adjudication officer on 25 January 1989. My decision is as follows: 

(1) The aforesaid decision of the appeal tribunal is erroneous in point of law and is set aside. 

(2) Pursuant to section 101(5) of the Social Security Act 1975 (as amended) the case is referred to the appeal tribunal for determination in accordance with the principles of law set out in this decision. 

2. This is an overpayment/recoverability case. The relevant benefit is supplementary allowance. The sum involved is relatively modest (£360.60). Raised, however, is an important question of general application. I set out that question thus: 

(a) A claimant indisputably puts his signature to an undeniably false statement. 

(b) To what extent is that claimant entitled to escape the normal consequences of material misrepresentation by contending that he was mentally incapacitated at the time when he signed the relevant document? 

The appeal tribunal adopted a robust approach which I in no way deride: 

"The Commissioners' cases referred to distinguish between misrepresentation and failure to declare. In the case of misrepresentation, which can be wholly innocent, there is a deliberate act in signing the declaration and the Tribunal are unable to distinguish between the case of a claimant who with no medical problem does not bother to read the relevant instructions or even bother to understand the meaning of the declaration, and a claimant who signs at a time when her understanding is impaired because of her mental stress." 

That line of reasoning certainly has its attraction. However, it ignores the problems posed by assessing the validity to be given in law to the act of a person who does not know what he is doing. In a submission dated 15 November 1989 the adjudication officer now concerned submitted that there was error of law in the appeal tribunal's decision and he invited the Commissioner to remit the case to a fresh tribunal so that further facts might be found and a fresh decision given in the light thereof. He centred his submission upon the leading case on non est factum, namely Saunders v Anglia Building Society (better known as Gallie v Lee)[1971] AC 1004. 

3. I considered the aforesaid submission of the adjudication officer to be well directed in principle. But I also considered that the fresh appeal tribunal was entitled, in this somewhat misty corner of the law, to rather ampler guidance than was furnished by the two pages of the adjudication officer's submission. Accordingly, I directed an oral hearing of the appeal before me -making it clear that I would not attempt at such hearing to resolve any of the factual issues thrown up by the resulting legal analysis. (The central events took place in Lowestoft, Suffolk.) The claimant's representative (whose printed writing-paper describes him as "Independent Lecturer and Welfare Benefits Consultant") sought - but failed - to obtain qualified legal representation for the claimant. By letter dated 6 December 1991 the representative wrote to say that he did not think that any useful purpose would be served by his attending the hearing before me. He did not so attend. The adjudication officer, however, was represented by Mr L R Scoon, of the Office of the Solicitor to the Departments of Health and Social Security. Mr Scoon had taken the trouble to make a short written submission by way of amplification of the submission to which I refer at the end of paragraph 2 above. I was assisted thereby for it gave me advance notice of - 

(a) Mr Scoon's submission that a non est factum approach did not of itself suffice to resolve the question which I have set out in paragraph 2 above; and 

(b) three other cases to which Mr Scoon intended to refer at the hearing. 

At the hearing itself I found Mr Scoon's oral submissions to be as helpful as they were succinct.. 

4. The claimant was born in 1946. At the material time two marriages had failed. (In a letter dated 12 May 1989 written by her general practitioner it is indicated that her second husband left her in 1986.) She has a son, Kevin, who was born on 8 July 1971 and a daughter, Maria, born on 13 September 1975. She had been in receipt of supplementary benefit for some years. The orders in her benefit book were cashable weekly. The children were living with her. Accordingly, the assessment of her supplementary allowance took account of the rates allowed in respect of dependants. From 6 April 1987 those rates were - 

(a) £18.75 for a dependant aged less than 18 but not less than 16; and 

(b) £15.60 for a dependant aged less than 16 but not less than 11. 

(Kevin, of course, reached the age of 16 on 8 July 1987.) Child benefit fell to be taken into account in full as an income resource. 

5. The papers leave me in some doubt as to precisely when Kevin left school. On 5 January 1987 an officer of the Department of Health and Social Security visited the claimant so that her circumstances might be reviewed. A form A2 was completed and it was signed by the claimant. On that form it was indicated that Kevin was still at school. A further visit was made on 1 May 1987. On that occasion the claimant signed a statement to the effect that - 

(a) the form A2 which she had signed on 5 January 1987 had been read over to her, and 

(b) it was true and complete. 

The statement was contained on a form A.10. That form afforded ample space for the insertion of any exceptions to the "true and complete" declaration. In that space was inserted, in manuscript, "No changes". Yet on 14 September 1988, in the course of a still further visit by an officer of the Department, the claimant signed a statement which opened with the words: "My son Kevin [surname] left school about January 1987". 

6. But much more significant in the context of this case is what Kevin did after he had left school. It is now beyond question that on 29 June 1987 Kevin embarked upon a Youth Training Scheme - and that he remained on that scheme until 17 January 1988. Whilst on the scheme Kevin received a training allowance of £28.50 a week. He remained a member of the claimant's assessment unit; with the effect that the training allowance fell to be regarded as an income resource to the extent prescribed by regulation 12(1) of the erstwhile Supplementary Benefit (Resources) Regulations 1981. 

7. But it was not until February 1988 that the local office of the Department of Health and Social Security knew anything of either Kevin's leaving school or his participation in the Youth Training Scheme. In the meanwhile, the weekly orders in the benefit book had been regularly encashed, each bearing the claimant's signature to the standard declaration. The outcome was an overpayment of benefit in the sum of £360.60 in respect of the period from 29 June 1987 to 31 January 1988. Neither the sum nor the dates are in dispute. What is contended on behalf of the claimant is that - 

(a) it was the claimant's mother who actually took the signed orders to the Post Office and encashed them; and 

(b) the claimant's mental condition, combined with the anti-depressant drugs which had been prescribed for her, was such that she should not be held responsible for putting her signature to the (objectively untrue) declarations. 

In the grounds of appeal to the Commissioner those contentions are expanded thus: 

"The appellant submits that the Tribunal wrongly interpreted Section 53 of the Social Security Act 1986, and she submits that in order to commit an act of misrepresentation the claimant must be in a mental state to understand what she is doing in signing the order book and the medical evidence accepted by the Tribunal creates serious doubt as to whether the claimant was capable of understanding what she was doing at the relevant time. [The claimant] submits that at the time she was incapable of understanding the instructions in the Order Book and therefore incapable of misrepresentation. The evidence at the Tribunal was that the claimant's mother instructed her to sign the Order Book, and she (the mother) actually collected the benefit from the Post Office. At the time the claimant was not eating, washing or carrying out other personal or domestic tasks unless instructed or cajoled into doing so." 

The underlining is mine. The passage thus emphasised may reflect evidence given to the appeal tribunal. No hint of such evidence, however, is recorded on the relevant form AT3. For reasons which appear later in this decision, it may be important that the fresh appeal tribunal should carefully record the evidence given, and make appropriate findings, in respect of this aspect of the narrative. 

8. English law has for many centuries recognised that there are circumstances in which a person is not to be held fully responsible for his actions. (I am sure that Scots law will have adopted a similar course, but I am not qualified to expand upon details.) In the context of the signing of documents, a pertinent question has often been: Did the mind go with the pen? The case of Foster v Mackinnon (1869) LR 4 CP 704, is recognised as the starting point of the modern approach to non est factum. The defendant had been induced to put his name on the back of a bill of exchange by the fraudulent representation of the acceptor that he was signing a guarantee. In an action on the bill the jury was directed that "if the defendant's signature to the document was obtained upon a fraudulent representation that it was a guarantee, and the defendant signed it without knowing that it was a bill, and under the belief that it was a guarantee, and if he was not guilty of any negligence in so signing the paper, he was entitled to the verdict". The Court of Common Pleas held that to have been a proper direction. The judgment of the Court was given (appropriately enough) by Byles J. I quote therefrom: 

"It seems plain, on principle and on authority, that, if a blind man, or a man who cannot read, or who for some reason (not implying negligence) forbears to read, has a written contract falsely read over to him, the reader misreading to such a degree that the written contract is of a nature altogether different from the contract pretended to be read from the paper which the blind or illiterate man afterwards signs; then, at least if there be no negligence, the signature so obtained is of no force. And it is invalid not merely on the ground of fraud, where fraud exists, but on the ground that the mind of the signer did not accompany the signature; in other words, that he never intended to sign, and therefore in contemplation of law never did sign, the contract to which is name is appended." (At page 711) 

0f that passage Lord Pearson said this in Gallie v Lee: 
"In my opinion, the essential features of the doctrine [non est factum] are contained in that passage and the doctrine does not need any radical transformation. A minor comment is that the phrase 'who for some reason (not implying negligence) forbears to read' is (to use a currently fashionable word) too 'permissive' in its tone. If a person forbears to read the document, he nearly always should be reckoned as negligent or otherwise debarred from succeeding on the plea of non est factum. 

The passage which I have set out from Byles J's judgment, though I think it contains the essential features, was only a brief summary in a leading judgment, and there are further developments which need to be considered." (At page 1035) 

9. In Gallie v Lee the House of Lords did, indeed, consider the "further developments" to which Lord Pearson refers. Their Lordships' conclusions are accurately summarised in the submission dated 15 November 1989 made by the adjudication officer now concerned. I have already, I think, set out sufficient of the basis of the courts' approach to non est factum to demonstrate the validity of Mr Scoon's submission that that approach does not of itself suffice to resolve the central question in this case. However, of the nine propositions which the adjudication officer extracted from the speeches in Gallie v Lee, two merit repeating here: 

(a) The plea of non est factum cannot be available to anyone who signs without taking the trouble to find out at least the general effect of the document. (Per Lord Reid, at page 1016D)

(b) The statement that a man's deed is not his deed if his mind does not go with his pen is, although found in many of the authorities, "far too wide". (Per Lord Reid, at page 1016G)

And I add the following passage from the speech of Lord Reid: 

"The plea of non est factum obviously applies when the person sought to be held liable did not in fact sign the document. But at least since the sixteenth century it has also been held to apply in certain cases so as to enable a person who in fact signed a document to say that it is not his deed. Obviously any such extension must be kept within narrow limits if it is not to shake the confidence of those who habitually and rightly rely on signatures when there is no obvious reason to doubt their validity. Originally this extension appears to have been made in favour of those who were unable to read owing to blindness or illiteracy and who therefore had to trust someone to tell them what they were signing. I think it must also apply in favour of those who are permanently or temporarily unable through no fault of their own to have without explanation any real understanding of the purport of a particular document. whether that be from defective education, illness or innate incapacity." (At pages 1015-16; my emphasis.) 

10. As Lord Reid stressed, the non est factum plea must be kept within narrow limits "if it is not to shake the confidence of those who habitually and rightly rely on signatures when there is no obvious reason to doubt their validity". In Gallie v Lee (where the plea of non est factum was held not to have been established) the mortgagee building society had accepted at its face value a document which purported to assign a leasehold interest in a house. That may seem a far cry from the acceptance by a Post Office counter clerk of a claimant's signature on a benefit order; but the underlying principle is not so very different. The social security system in this country would grind to a standstill if every Post Office clerk were to seek to establish, on each occasion that a signed benefit order was presented to him, that the relevant signatory was of sound mind and fully understood that to which he had put his signature. And the system would be open to gross abuse if a claimant, taking advantage of the inevitable absence of such enquiry by the Post Office clerk, could lightly maintain that his mental state at the relevant time was such that it would be inequitable to visit upon him the normal consequences of misrepresentation. 

11. The recovery of overpaid benefit has always, of course, involved the balancing of considerations of policy. Those considerations are succinctly summarised in Ogus & Barendt's "The Law of Social Security": 

"It is not easy to determine when it is right in principle for the DSS to recover overpaid benefit. On the one hand, it would seem right for it to do so, when the claimant has deliberately or recklessly misrepresented his position or concealed relevant facts. And a broader right of recovery can be justified on the argument that otherwise public money is awarded to people who have no justifiable claim on these resources; in the context of a limited social security budget, it can be said that not to recover overpaid benefit is unfair to those claimants for whom better provision could be made with more resources. On the other hand, it is harsh to order recovery from a beneficiary who has not been at fault at any stage, and who may be in no position to repay the overpaid benefit." (Third edition, at page 558) 

12. It does seem to me that, in the context of mentally incapable claimants, our social security system has achieved a reasonably successful balance of the foregoing considerations. The Secretary of State has always had power to appoint a person of full capacity to act, in social security matters, for and on behalf of a claimant of impaired mental capacity. Where that is done, of course, there can be no problem of the type raised in the case now before me. No one attempts to impute non-disclosure or misrepresentation directly to the mentally impaired claimant. It is to the appointee that the Department of Social Security looks for all material documentation; and it is upon the appointee that there falls the duty to make full material disclosure and to avoid misrepresentation. There have been cases where a mentally impaired person has had no appointee and has failed to claim a benefit to which he was entitled. Notwithstanding that an unappointed person (a mother or a father, for example) may have been looking after the social security position of such person, the Commissioners have always taken a sympathetic view - and have readily held the mental impairment to amount to good cause for delay in claiming (see, for example, R(SB) 17/83). 

13. In the case now before me the relevant benefit had been claimed (and awarded) at a time when the claimant was of full mental capacity. The subject of examination is her continued drawing (and signing for) such benefit throughout a period in which - as any mentally competent claimant would have realised - there fell to be reported a material change in the circumstances of the relevant assessment unit. It seems to me that even that situation may be catered for by our social security system as it presently stands. It is contended that the claimant was so incapacitated that, although she could put her signature to the weekly benefit payment orders, the encashment of those orders had to be left to another (in this case, the claimant's mother). Section 53 of the Social Security Act 1986 is widely drafted. I set out subsections (1) and (2): 

"53.-(1) Where it is determined that, whether fraudulently or otherwise, any [my emphasis] person has misrepresented, or failed to disclose, any material fact and in consequence of the misrepresentation or failure - 

(a) a payment has been made in respect of a benefit to which this section applies; or 

(b) any sum recoverable by or on behalf of the Secretary of State in connection with any such payment has not been recovered, 

the Secretary of State shall be entitled to recover the amount of any payment which he would not have made or any sum which he should have received but for the misrepresentation or failure to disclose. 

(1A) .... 

(2) An amount recoverable under subsection (1) above is in all cases recoverable from the person who misrepresented the fact or failed to disclose it." 

14. It is well established, of course, that a representation can be made by conduct as well as by written or spoken words. It seems to me to be perfectly sustainable that a person who presents over a Post Office counter a benefit order signed by another person is, by that conduct, representing to the paying agent of the Secretary of State (ie to the Post Office clerk) that - 

(a) the signature on the order is the signature of the person in whose favour the order is drawn; and 

(b) the signatory was, at the time of signing, in a mental condition sufficient to appreciate the significance of what he was doing. 

It would be in reliance upon those representations that the clerk would hand over the cash; and, of course, once the cash is handed over the Secretary of State is - other than in the most exceptional circumstances - obliged to reimburse the Post Office. There would, in short, be all the ingredients to justify a determination by the adjudicating authorities to the effect that the Secretary of State was entitled to recover, from the party presenting the order, money which most certainly would not have been disbursed had it been known that the relevant claimant was in no condition to put a meaningful signature to the standard declaration. One thing can be said with some confidence: English law will look with jealous care at the actions of those who procure the signatures of the feeble-minded to instruments which can be readily converted into cash. 

15. If in paragraphs 13 and 14 above I have appeared to inflate out of reasonable proportion the essential facts of this case, the cause is to be found in the account given by the claimant's representative in the passage which I have quoted in paragraph 7 above. It may be that, in a well-meant attempt to further the claimant's case, he has set the conduct of the claimant's mother in an unfairly unappealing light. The impression of the claimant given by the representative is that of a near vegetable, unable to think, unable to do anything unless "instructed" so to do. I myself have no medical qualifications whatever. As a matter of commonsense, however, I should have thought that if the claimant's mental condition had indeed been as described by the representative, then the claimant's doctor would have seen that the claimant was in hospital. The full investigation of the situation will be for the fresh tribunal. I tend to suspect, however, that there was nothing sinister in the mother's actions; in other words, that she was not consciously avoiding appointment by the Secretary of State in case she herself were held responsible for misrepresentation. It seems perfectly possible that -

(a) there was nothing so extreme about the claimant's mental condition as to trouble the mother about the propriety of procuring the claimant's signature to the benefit orders; and 

(b) in reminding the claimant to sign the orders week by week and by then taking them to the Post Office for encashment, the mother was merely acting out of maternal affection and/or concern. 

(I understand - but am not certain - that best practice requires that the relevant order be signed in the presence of the counter clerk; but I can readily believe that that practice is not insisted upon where the relevant parties are well known to the postmistress/counter clerk.) 

16. Of crucial importance at the rehearing will, of course, be the conclusions which the appeal tribunal reaches in respect of the claimant's mental condition throughout the period from 29 June 1987 to 31 January 1988. (I have stressed the word "throughout" because, of course, if the claimant signed once when in an acceptably lucid condition, the declaration that there had been no material change in her circumstances would, as a matter of causation, bear upon all subsequent payments of benefit regardless of the claimant's mental state when she signed the individual subsequent orders.) For what must the tribunal be looking when examining the evidence relating to the claimant's mental condition? I think that some assistance can be derived from a relatively recent case which had nothing whatever to do with social security. 

17. In In re Beanev. Decd. [1978] 1 WLR 770, the deceased, whose mental condition had been deteriorating for three years, executed a transfer to her eldest daughter of a house which represented her only asset of value. The transfer was executed while the deceased was in hospital for a short period. It was executed in the presence of a solicitor, who was an old friend of the deceased's husband. The deceased was told that if she executed the transfer it would have the effect of giving the house to the eldest daughter absolutely. She was twice asked whether she understood what would happen and whether that was what she wanted, and she answered affirmatively. All parties present later said that they thought that she understood what she was doing. But medical evidence was adduced that she was suffering from an advanced state of senile dementia and her mental state was such that she could not have understood that she was making an absolute gift of the property to the eldest daughter. Her two younger children brought the action, seeking a declaration that the transfer was void on the ground that the deceased was unable to understand that she was giving away her only asset of value. Mr Martin Nourse, QC, (as he then was) sitting as a deputy judge of the Chancery Division, granted the declaration. Upon the basis of the medical evidence, that was not of itself surprising. Of general interest, however, is what he said about how such cases should be approached. I quote: 

"In the circumstances, it seems to me that the law is this. The degree or extent of understanding required in respect of any instrument is relative to the particular transaction which it is to effect. In the case of a will the degree required is always high. In the case of a contract, a deed made for consideration or a gift inter vivos, whether by deed or otherwise, the degree required varies with the circumstances of the transaction. Thus, at one extreme, if the subject matter and value of a gift are trivial in relation to the donor's other assets a low degree of understanding will suffice. But, at the other extreme, if its effect is to dispose of the donor's only asset of value and thus, for practical purposes, to pre-empt the devolution of his estate under his will or on his intestacy, then the degree of understanding required is as high as that required for a will, and the donor must understand the claims of all potential donees and the extent of the property to be disposed of." (At page 774, my emphasis.) 

18. At pages 776-777 the learned deputy judge expressed his conclusions on the evidence before him: 

"Viewing all this evidence as a whole, I have come to the following conclusions. Mrs Beaney's senile dementia was in a very advanced stage by May 1973. By that stage it was impossible for her to have a lucid interval, although, like most people who are old or prematurely old, there were some days when she seemed better than others. She seemed better than usual on May 16. She was physically capable of signing her name and she was capable of understanding simple things, although she quickly forget them In all the circumstances, I might be prepared to accept that she knew that the transfer had something to do with the house and that she knew that its effect was to do something which her daughter Valerie wanted. But I am quite satisfied on the evidence, and I find as a fact, that she was not capable of understanding, and did not understand, that she was making an absolute gift of the property to Miss Beaney."

19. I hope that the fresh appeal tribunal which rehears the case now before me will find assistance in the passages which I have quoted in paragraphs 17 and 18 above. I accept Mr Scoon's submission that, in the context of signing a benefit order declaration, the requisite degree of mental lucidity is low on the scale referred to by the deputy judge in Re Beaney. In this claimant's case it was a familiar action which she had performed many times before whilst perfectly lucid. We have all of us felt poorly at one time or another. We may well have been spending. days in bed. It is a matter of common knowledge that at such times we decide between tasks of which we feel mentally capable (for example, signing the return of residents for the completion of the electoral register) and more demanding tasks (for example, the completion of an income tax return) which we feel should be postponed until our minds are clearer. As I have indicated, the sight of a benefit order would have been fully familiar to this claimant. The probability must be that she had at some time appreciated that the orders contained a declaration. But I do not regard that as being of the essence of this case. As the appeal tribunal observed (cf my quotation in paragraph 2 above) wholly innocent misrepresentation falls within the scope of section 53 of the Social Security Act 1986 - and see the judgments given in the Court of Appeal on 24 June 1991 in Page and Davis v The Chief Adjudication Officer. As I see it, the question which the fresh appeal tribunal must answer is this: At the times of signing, did the claimant appreciate that the document to which she was putting her signature was a benefit order which would be duly encashed? If the answer is negative, then, in my view, section 53 cannot be applied to the claimant; if positive, it can. 

20. The papers contain a perfectly lucid manuscript letter written by the claimant by way of enquiry as to entitlement "to the one off payment for the bad weather". The letter is not dated; nor, from the photocopies before me, can I ascertain either the addressee or the date of receipt. Manifestly, if that letter is to be relied upon as an indication of the claimant's mental competence, its date - or approximate date - must be established. In approaching the crucial question, moreover, the appeal tribunal should be guided principally by the expert medical evidence. Re Beaney demonstrates that such evidence is, in this type of case, to be preferred to the views of witnesses who are without medical qualifications. 

21. It is, of course, the position of the claimant only which will be before the fresh tribunal. If a negative answer is given to the question which I pose at the end of paragraph 19 above, it will be for the adjudication officer to consider what - if any - steps fall to be taken in respect of the claimant's mother. 

22. In paragraph 6 of R(SB) 3/90 the Commissioner said this: 

"I fully accept also the tribunal's finding of fact that the misrepresentation was wholly innocent, being due perhaps to forgetfulness when the claimant was still suffering from the after effects of his nervous breakdown and the treatment that he had received for it (electro-convulsive therapy, drugs, and psychiatric treatment). But that does not prevent there having been a 'misrepresentation' by the statement in the form 81 of 28 November 1986. Whether there can be circumstances in which mental incapacity prevents there being a misrepresentation made at all is a matter which must perhaps be explored at a future date but it does not arise on the facts of this case." 

That issue does arise on the facts of the case now before me. I have attempted to furnish some guidance as to its resolution. 

23. Neither in writing nor orally were any submissions. made to me upon the failure in this case (at both adjudication officer and appeal tribunal level) to pay any heed to subsection (4) of section 53 of the Social Security Act 1986 (and see R(SB) 7/91). Although the oversight may appear to be merely technical, a fundamental issue of jurisdiction may be at stake. The decision in CSB/1272/1989 was given on 29 October 1991 - and seemed to furnish a convenient and legally sound approach to cases (of which there are more than a few) in which the review/revision exercise was not recorded in the decision of the adjudication officer and/or of the appeal tribunal. At the time of the oral hearing of this appeal before me I was well aware of the decision in CSB/1272/1989 -and welcomed it. I expected to apply it in this case (ie to commend it to the fresh appeal tribunal). At that stage there had been no move on the part of the adjudication officer to carry CSB/1272/1989 to the Court of Appeal - nor has there yet, so far as I am aware. Accordingly, the review/revision issue did not appear to me to require exploration at the oral hearing of this appeal; and it seems clear that Mr Scoon took a like view. But - in the context of other supplementary benefit overpayment/recoverability appeals of which I am presently seised - I am aware that a challenge is to be mounted to CSB/1272/1989. What the outcome of that challenge will be I cannot at this point either possibly or properly say. So far as the fresh appeal tribunal in this case is concerned, I direct that it shall treat CSB/1272/1989 as being good law (and apply it accordingly) unless, by the time that the fresh tribunal gives its decision, CSB/1272/1989 has been undermined by a Commissioner or by higher authority. 

24. The claimant's appeal is allowed. 

 

(Signed) J Mitchell 

Commissioner 

Date: 6 March 1992 

