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1. This is a claimant's appeal, brought by leave of the chairman of the social security appeal tribunal, against a decision of that tribunal dated 2 April 1992 which confirmed a decision issued by the adjudication officer as long ago as 6 February 1986, but which took account of and gave effect to a variation of that adjudication officer's decision (in the favour of the claimant) which the adjudication officer had, in his written submission, laid before the appeal tribunal. My own decision is that the aforesaid decision of the appeal tribunal is not erroneous in point of law. As the adjudication officer now concerned submits, the reasons given by the appeal tribunal "could be more detailed". I attempt to supply any such deficiency below; but I am not for one moment to be taken as suggesting that the appeal tribunal should have set out its decision at anything like the length of this decision. 

2. So far as I can see, there is no dispute as to the central facts. I summarise the narrative: 

(a) The claimant was born in 1937. After a relatively brief spell of civilian employment, he joined the regular army. But in 1965 he suffered brain haemorrhage. He was invalided out of the army. He was awarded a war disablement pension. That pension was put into payment on 24 November 1965 - and has remained in payment ever since. 

(b) The claimant was awarded national assistance in the short period that elapsed before the coming into force of the Ministry of Social Security Act 1966 (later renamed the Supplementary Benefit Act 1966). It was in 1966 that he made his first claim for supplementary benefit. 

(c) Thereafter the claimant alternated between periods of unemployment, periods of employment and periods of sickness. He made a number of claims for supplementary benefit. When making those claims he declared, from time to time as appropriate, income such as family allowance, child benefit, unemployment benefit, sickness benefit and his own and his wife's wages. But it is common ground that at no time before the middle of 1985 did he upon any of the many forms which he signed make any reference to his war disablement pension. With his explanation for that I deal in more detail below. It will suffice here to say that he has told two separate appeal tribunals - and each of those tribunals has accepted - that, at a very early stage in his history of claims, he was told by either an officer of the National Assistance Board or a "national insurance officer" that he did not have to disclose his war disablement pension for the purposes of claiming benefit. 

(d) The pension came to the notice of the Department of Health and Social Security in the middle of 1985. There is a note of a formal interview which was, on 4 July 1985, conducted by an inspector of the Department. The claimant offered a variety of explanations for his oversight, for example: 

(i) "But I didn't think it mattered, that the army pension was for me"; 

(ii) "I can't see that it's a form of income"; and 

(iii) "I took it, that question were to do with working and the answer was no". 

But nowhere in the interview did he mention that he had been officially advised, at or near the outset of his claims, that he did not need to mention his pension. 

(e) On 6 February 1986 the local adjudication officer issued a decision to the effect that in respect of the period from 13 December 1973 to 20 June 1985 there had been an overpayment of supplementary benefit in the sum of £5,773.60 and that that sum was recoverable by reason of the claimant's misrepresentation. That total sum was a miscalculation resulting from false assumptions as to the relevant legislation in force in the early days of the relevant period. The adjudication officer later recalculated the sum at £5,532.40; and that latter sum is not in dispute so far as this appeal is concerned. It seems highly probable, of course, that there was substantial overpayment prior to the period identified by the adjudication officer. That could not be effectively pursued, however, because the Department no longer had the relevant documentation. 

(f) Substantial delays ensued - including an appeal tribunal hearing which was part heard and adjourned. Most of those delays seem to have been caused by the investigation of various aspects of benefit which, the claimant's representative contended, should have been awarded to the claimant in the relevant period and should be set off against the overpaid benefit. It was in the course of all this that the claimant -by his representative's letter of 23 January 1989 - first raised, in somewhat imprecise terms, the issue of his having been authoritatively advised that his war disablement pension did not affect his entitlement to national assistance/supplementary benefit. 

(g) On 18 December 1989 an appeal tribunal ("the first tribunal") allowed the claimant's appeal. It found as a fact that the claimant "genuinely believed through advice given him by a National Assistance Board official that his War Pension did not affect the amount of his National Assistance/Supplementary Benefit". That finding was projected into the following recorded reasons: 

"[The claimant's] prior disclosure robbed all his subsequent innocent misrepresentations of causative effect. The overpayment was not in consequence [the tribunal's emphasis] of anything done by [the claimant] or by his failure to disclose and accordingly Section 20 of the Supplementary Benefits Act 1976 did not apply so as to entitle the Secretary of State to recover the expenditure." 

It will be noted that the first tribunal concentrated upon the disclosure made to the National Assistance Board official. It wholly prescinded from the advice content of the conversation with that official. 

(h) The adjudication officer appealed to the Commissioner. By a decision dated I October 1991 the Commissioner (not myself) set aside the decision of the first tribunal and referred the case for rehearing. He invoked paragraph 13 of CSB/1016/1985, paragraph 7 of CSB/1341/1986 and paragraph II of R(SB) 3/90 and continued thus: 

"If the claimant makes a misrepresentation, which he himself does not qualify contemporaneously or subsequently, he does so at his peril. It avails him nothing that he has made some earlier statement, which, had it been duly recorded and its significance appreciated at the date of the actual claim, would have neutralised his misrepresentation .... It follows that the tribunal were not entitled to take the view that the earlier disclosure of the claimant's entitlement to war pension robbed his subsequent representations of their causative effect." 

(i) In his decision of 1 October 1991 the Commissioner also referred to the then recent judgments of the Court of Appeal in Lester Commock v The Chief Adjudication Officer (printed as an Appendix to R(SB) 6/90). That effectually disposed of the set off issues to which I referred in sub-paragraph (f) above. They play no part in the appeal now before me. 

3. That brings me - and not before time - to the decision which is actually before me, the decision given by the appeal tribunal ("the second tribunal") on 2 April 1992. The claimant attended that hearing and was represented thereat by Mr P J McGavin of the                                 . I do not think that Mr McGavin offered any challenge to the applicability of the disclosure aspect of the three cases to which the Commissioner had referred in his decision of 1 October 1991. (cf paragraph 2(h) above). In other words, Mr McGavin made no attempt to argue that, since the authorities (whether national assistance or supplementary benefit) had been told about the war pension in or about 1965, subsequent misrepresentations by the claimant were robbed of their causative effect (cf the quotation in paragraph 2(g) above). He founded upon the fact that someone in authority had expressly told the claimant that his (the claimant's) war pension was not relevant to entitlement to national assistance/supplementary benefit. That - urged Mr McGavin - put the claimant in a materially different position from that of the claimants in the aforesaid three cases. He (Mr McGavin) is recorded as having submitted: 

"In cited cases none of the appellants had any reason to think no need to declare other benefit received contrary to case of [the claimant]." 

He contended that both non-disclosure and misrepresentation could only be given meaning against some concept of "reasonableness". Mr McGavin also stressed the claimant's statement that he (the claimant) had on a number of occasions reported to his local social security office the loss of his war disablement pension books. I think, however, that that was merely by way of emphasising the continuing good faith of the claimant. That good faith was, in fact, expressly accepted by the second tribunal. 

4. The second tribunal approached its task with conscientious care. It recorded extensive findings of fact. Its recorded reasons were somewhat brief (cf the close of my paragraph 1 above). I quote two of the three paragraphs thereof: 

"2. The tribunal considered CSB/1016/1985, CSB/1341/1986 and CSB/602/1989 [reported as R(SB) 3/90] and Mr McGavin's argument that these could be distinguished because of [the claimant's] genuine belief that he did not have to disclose based on erroneous advice (which in any event is not binding on the adjudication officer) but considered there had been misrepresentation as there was no duty on the Department to check earlier claims unless put on notice and the appellant's belief did not alter the position and there had been misrepresentations by statement. 

3. The tribunal considered that the appellant was caught by the section as he had not qualified any statement himself and considered that he specifically warranted that the factual position was as reported." 

I consider those reasons to be adequate in point of law. However, as indicated in paragraph 1 above, I am prepared to expand upon them. And I wish to stress that I approach the case upon the same factual premise as did the second tribunal. It seems to me to have been extremely unlikely that any national assistance or supplementary benefit official would have told a claimant that his war disablement pension was irrelevant to either of those benefits. My own view is that there may have been a misunderstanding. From time to time the claimant drew unemployment benefit and sickness benefit; and certainly his pension would have been irrelevant in those contexts. I repeat, however, that I approach the case in the light of the finding made by a tribunal (two tribunals, indeed) which had seen and heard the claimant. 

5. In the grounds of appeal to the Commissioner Mr McGavin tenaciously adheres to his submission that the aforesaid three cases do not impinge upon the particular circumstances of this claimant: 

"In none of the cases cited did the claimants act on advice given by an officer of the Department but on their own belief that they need not disclose (or their ignorance). It is our view that a claimant acting on advice from the Department is in a wholly different position from those claimants and the Tribunal has erred in failing to recognise that fact." 

I myself cannot see that this claimant is in "a wholly different position" from that of the claimants in the three cases referred to. In common with the Commissioner who gave the decision of 1 October 1991, I attach crucial significance to contemporaneity (cf my quotation in paragraph 2(h) above). If a claimant is completing a claim form in the presence of an officer of the Department and says to that officer: "I have a war disablement pension", to which the officer replies: "Don't mention that. We are not interested", then that claimant might well be absolved from any charge of misrepresentation. The entries on the claim form would be false; but the adjudicating authorities would, surely, look at the whole picture. At the very time when that claimant had been writing to the effect that he had no pension, he had told the officer about his war disablement pension - and been told that he need not refer to it on the claim form. In other words, there would not in fact have been any misrepresentation at all. But that scenario cannot be projected to cover the factual situation in the appeal before me. 

6. It is well established that a very high degree of objectivity is involved in judging whether a given statement or given conduct amounts to innocent misrepresentation. The very epithet "innocent" divorces the concept from subjective or moral considerations. The reason why the claimant in the scenario posited in my preceding paragraph would be absolved from a charge of misrepresentation would have nothing to do with his "innocence" (which would not be in doubt). It would be because - as I have indicated - he had not misrepresented anything. The case now before me is substantially different. In paragraph 2.1 of his supplementary submission to the second tribunal the adjudication officer adverts to "43 misrepresentations made by the claimant between 19 December 1973 and 19 June 1985". I give a random example from pages 301 and 302 of Commissioner's file CSB/98/90 - the file which related to the claimant's first appeal to the Commissioner. On 2 June 1985 the claimant signed the declaration on a form O 7 to the effect that the information given by him on the reverse of that form was "true and complete". The totality of that information consisted of - 

(a) the answer "No" to the question: "Have you earned any money during this period?"; 

(b) the words "No I have no other income" to the question: "Have you received any money, apart from earnings, during this period?"; and 

(c) "No change" in response to the question: "Has there been any other change of circumstances?". 

Can it seriously be contended that (b) was not a misrepresentation because some national assistance or supplementary benefit official had in 1965/66 told the claimant that his war disablement pension was irrelevant to those benefits? 

7. In his written observations to the second tribunal, dated 2 April 1992, Mr McGavin wrote: 

"Both disclosure and misrepresentation only have meaning in relation to some concept of 'reasonableness'." 

I readily accept that reasonableness is an important concept which (very properly) pervades English law. But it seems to me that all considerations of reasonableness militate against the arguments advanced on behalf of this claimant. It is a matter of everyday experience that statements reduced to writing are susceptible of substantially less doubt and controversy than are oral statements committed to nothing more reliable than human memory. That is why our legislators have always stressed the importance of claims in writing in respect of social security benefits. It is eminently reasonable that a claimant should be required to set down in writing all facts and circumstances which do or might affect his entitlement to the relevant benefit. And that exercise is not left to his own (possibly untutored) judgment. Specific questions are posed in the claim forms. All that is required of a claimant is that he should accurately and truthfully answer those questions. Even if a claimant thinks - or has been orally advised by an official - that a certain type of income is irrelevant, it seems to me to be entirely reasonable to expect that claimant to give truthful answers to the specific questions on the claim form; and to leave to the adjudication officer the application to those answers of the relevant legislation. That is the only way in which the system can reasonably be expected to operate. 

8. I append two ancillary comments, one of relevance to the facts of this particular case and one of more general application: 

(1) Social security legislation is constantly subject to revision and amendment. With the possible exception of revenue legislation, it is the most mutable field of legislation which affects the general life of our community. Is it reasonable for any claimant to assume without question that something which he was told about social security law in 1965/66 would remain valid until 1985? 

(2) If the arguments advanced on behalf of this claimant were to prevail, the whole social security system would be open to flagrant abuse. A claimant detected in written misrepresentation would simply have to say that he had been officially, but orally, advised on an unparticularised occasion some years in the past that a matter - say a £20,000 win on the pools - was of no relevance to his means tested benefit; and that he believed that implicitly. And that is not too fanciful an illustration. The claimant in the case now before me appears to have accepted unquestioningly that a regular and state financed pension was of no relevance to a non-contributory means tested benefit of last resort. 

9. I am not sure whether causation ("in consequence of the misrepresentation") is any longer a live issue in the appeal. If it is, it can be dealt with very shortly. It is blindingly obvious that there was a direct causal link between statements such as the one which I have exemplified in paragraph 6(b) above and the quantification of the supplementary benefit paid to the claimant. 

10. The claimant's appeal is disallowed. 

(Signed) J Mitchell 
Commissioner 
Date: 14 January 1994 

