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1. This is a claimant's appeal brought with leave of a full-time chairman against an ostensible decision on the part of the Liverpool social security appeal tribunal of 2 August 1990; my decision is that the determination of the tribunal does not constitute a decision and consequently I do not have jurisdiction to entertain an appeal thereon. 

2. I have before me written argument prepared on behalf of the claimant by Mr D.M. Taylor of the                    and a written submission made on behalf of the adjudication officer. 

3. The issue before the tribunal was whether an overpayment of supplementary benefit for the period 3 May 1986 to 30 October 1987 was recoverable by the Secretary of State by virtue of the provisions of section 53 of the Social Security Act 1986. By a decision issued on 27 January 1988 the adjudication officer had decided that the sum of £1,453.43 was recoverable under the section because the claimant had failed to disclose the material fact that he was in part-time employment. It is to be noted that the adjudication officer specified the amount recoverable under the provisions of section 53. The claimant appealed against that decision. He based his appeal on two grounds, first he challenged the right to recover and second he contested the actual amount recoverable. The members of the tribunal found against him on the first point and adjourned the case to enable the parties to obtain further evidence on the issue of the amount to be recovered. The wording of the record is as follows 

"3. Full text of *unanimous/*majority decision on the *Appeal/*Reference (including amounts and effective date(s) as appropriate)

Appeal disallowed in part - the appellant has failed to disclose a material fact, namely that he was in part-time employment, and the amount he was receiving. The amount of overpayment is therefore recoverable. Actual amount is to be rechecked, and this matter is therefore adjourned.

4. Reasons for decision (i.e. an explanation of why, when applying the facts to the statutory provisions and case-law, a particular conclusion is reached. And why, if it is not clear from Box 2, certain evidence has been accepted or rejected.) 

1. There has been a failure to disclose a material fact under S 53 of the Social Security Act 1986 and the overpayment is therefore recoverable. Disclosure to the UBO that the appellant was in part time employment and was going to be paid was not disclosure to the DSS that pay was actually being received. Disclosure was a continuing obligation which the appellant failed to fulfil. This was, no doubt, due to his mistaken belief that full disclosure was unnecessary if the number of hours worked was less than 20. 

2. Exact amount to be recovered is unclear because of the appellant's statement that he ceased work in July and received no pay in respect of September. This matter should be checked with Liverpool Council." 

The record is not happily worded, but it is clear that the members of the tribunal dealt with the issue of failure to disclose and adjourned the question of the actual amount recoverable to a later date. The claimant seeks to appeal against the determination relating to the issue of failure to disclose. 

4. The adjudication officer now concerned takes a preliminary point before me. He argues, in his submission to the Commissioner dated 19 July 1991, that a decision has not yet been reached by the tribunal and, therefore, at this stage I have no jurisdiction to entertain an appeal. Mr Taylor contends that the tribunal had reached a final decision on the question of whether there had been a failure to disclose the material fact. He further argues that the tribunal have adopted a procedure which is similar to the procedure approved of at paragraph 23 of R(SB) 15/87. 

5. The appellate jurisdiction of Social Security Commissioners is governed by statute. Section 101(1) of the Social Security Act 1975 is a relevant statutory provision and it provides: 

"(1) Subject to the provisions of this section, an appeal lies to a Commissioner from any decision of a local tribunal on the ground that the decision of the tribunal was erroneous in point of law." 

The right of appeal to a Commissioner is limited to an appeal against a decision of a tribunal. CA/126/89 is authority for the proposition that the word "decision" in section 101(1) is to be construed as meaning final decision, namely such a decision as finally disposes of the relevant proceedings before the tribunal. That was a decision of a Tribunal of Commissioners. However a different view was taken by a single Commissioner in CSIS/l18/90. The determination of the tribunal below in that case was similar to that in the case before me; however I am not convinced by the reasoning of the Commissioner in paragraph 18 of his decision, what he describes as the decisive reason, as it seems to me that the provisions of section 98(3) of the Social Security Act 1975 do not authorise the interlocutary appeals from the determinations of tribunals. I think the purpose of the sub-section is no more than to allow the reference of certain questions arising to adjudication officers dealing with unemployment matters where the principal question is to be decided by an adjudication officer in the Department of Social Security. I am not persuaded that the word "aspect" used in the sub-section is to be equated to a decision so that a separate right of appeal exists against the determination of each aspect. I, also, have had regard to the decision of the Court of Appeal in Bland v The Chief Supplementary Benefit Officer, reported as an Appendix to R(SB) 12/83, where the Court considered the question of when an appeal would lie to the Court from a decision of a Commissioner as conferred by section 14(1) of the Social Security Act 1980. The sub-section is in these terms: 

"Subject to sub-sections (2) and (3) of this section, an appeal on a question of law shall lie to the appropriate court from any decision of a Commissioner." 

Lord Donaldson had this to say, page 611, 

"Section 14 does contemplate an appeal from decisions of the Commissioner, and I would accept that, in a sense, the grant or refusal of leave to appeal to the Commissioner is a decision, just as in Stephenson's case it was accepted that a grant or refusal of leave to appeal was an order of the High Court, but it is not the kind of decision which in my judgment section 14 contemplates. That section relates to a decision which determines the matters in dispute."

It seems to me that support can be found there for the reasoning of the tribunal of Commissioners in CA/126/89. 

I have also had regard to the decision of the Commissioner in CI/141/1987. 

6. It does not seem to me that R v The Medical Appeal Tribunal (Midland Region) ex parte Carrarini is of assistance to the claimant because, as was recognised by the' Commissioner in CSIS/l18/90, the tribunal there having refused to adjourn came to a final decision. In the case before me the tribunal had not come to a final decision but had adjourned in order that they might hear further evidence so as they could come to a final decision. Again it is to be observed that the decision of the ivisional Court in that case related to an application for an order of certiorari to quash the decision of the deputy Commissioner and, if that was granted, to quash the decision of the medical appeal tribunal. I decline, with all respect, to follow CSIS/118/90. 

7. With regard to the law which has to be applied to the jurisdictional point there is a conflict on the authorities but for the reasons which I have given I find that the determination of the tribunal is not a decision and is not appealable. There is no question of a denial of justice. Once the tribunal have come to a complete conclusion of the matter, after the adjourned hearing, it will be open to the claimant to appeal against their decision. If, of course, a tribunal refused a proper request for an adjournment and that led to a decision adverse to the claimant, then such refusal would be the subject of challenge by way of appeal because there had been a decision finalising the issues. 

8. I now turn to the point taken by Mr Taylor in which he argues that the procedure adopted by the tribunal is similar to that approved of by the Tribunal of Commissioners at paragraph 23 of R(SB) 15/87. The relevant passage from that decision reads as follows 

"The present decision under appeal is plainly, by its very terms, not a final decision as it provides for reference back to the tribunal of the assessment of the amount to be repaid. They simply adopted the course followed by the Commissioner in paragraph 29(5) of R(SB) 4/83. In our judgment there is nothing objectionable in a tribunal making a decision such as that in the instant case to the effect that the amount recoverable from the claimant is to be re-assessed on the basis indicated, and if not agreed there should be liberty for the matter to be referred back for the tribunal to assess the amount; on the contrary that seems to us an eminently practical way of dealing with this sort of problem."

It seems to me that the procedure adopted by the tribunal in the case before me can be distinguished from a social security appeal tribunal or a Commissioner remitting the quantification question, as a remit disposes of the matter as far as the social security appeal tribunal is concerned. The procedure adopted by the tribunal was simply to adjourn the hearing in order that further evidence relating to quantification could be placed before them. For that reason I reject the argument. I have considerable doubts whether the practice approved of by the Tribunal of Commissioners in that case should be followed now in view of the amendment made to section 53 by the Social Security Act 1990 which inserted sub-section (1A) into the section. The sub-section reads as follows 

"Where any such determination as is referred to in sub-section (1) above is made on an appeal or a review, there shall also be determined in the course of the appeal or review the question whether any, and if so what, amount is recoverable under that sub-section by the Secretary of State."

The sub-section appears to me to impose a duty on a tribunal to determine the actual amount recoverable and to specify it in their decision. The relevant statutory provision considered by the Commissioners in R(SB) 15/87 was section 20 of the Supplementary Benefit Act 1976. The wording of that section was very similar to section 53 of the Social Security Act 1986, but it did not contain a provision similar to that contained in section 53(lA). Certainly the procedure adopted by the tribunal in the case before me ensures that the members comply with the duty imposed on a tribunal by sub-section (lA). 

9. I find that a decision has not yet been reached by the tribunal and that I have no jurisdiction to entertain the appeal. The case is to be placed before the tribunal for a final decision and every effort should be made to ensure that the same three members sit together to finalise their decision. If that proves impossible, then I remind a differently constituted tribunal that the hearing must start afresh. I direct their attention to the guidance given by the Tribunal of Commissioners at paragraph 7 of R(U) 3/88 as to the course to be followed by a tribunal where a part heard case is resumed by a differently constituted tribunal. 

10. I have borne in mind the criticism of the adjudication officer now concerned of the finding of the tribunal on the issue of failure to disclose but I find it unnecessary to deal with this; I have decided the case on the jurisdictional issue. 

11. There is a further comment which I should make. The appeal raises an important point as to jurisdiction upon which there is a divergence of opinion among Commissioners. In those circumstances I would grant leave to appeal to the Court of Appeal if the claimant seeks it. 

 

(Signed) J J Skinner 

Commissioner 

Date: 19 May 1992

