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1. I dismiss the claimant's appeal against the decision of the social security appeal tribunal dated 6 January 1992 as that decision is not erroneous in law: Social Security Administration Act 1992, section 23. 

2. This is an appeal to the Commissioner by the claimant a man born on 10 June 1939. The appeal is against the unanimous decision of the social security appeal tribunal in the following terms, 

"As from 4 March 1991 [the claimant] is not entitled to an Invalidity Pension because it has been shown he is not incapable of work by reason of some specific disease or bodily or mental disablement." 

3. At the claimant's request the appeal was the subject of an oral hearing before me on 7 June 1993 at which the claimant was not present but was represented by Mr K Venables of the                                  . The adjudication officer was represented by Ms. I Doyle of the Office of the Solicitor to the Departments of Health and Social Security. I am indebted to Mr Venables and to Ms. Doyle for their assistance to me at the hearing. The main ground of appeal to the Commissioner was from the passage which I have underlined in the tribunal's reasons for decision, which read as follows, 

"The written medical evidence in this case conflicts. The Tribunal has reminded itself that the burden of proof is in this case upon the Adjudication Officer. Nevertheless, the Tribunal has preferred the evidence of the Regional Medical Officers. A member of this tribunal (as was explained to [the claimant] has knowledge of medical matters being formerly a Doctor and now in hospital management and her view is that the diabetes is controlled because [the claimant] is not insulin dependant, has not been advised to test his own blood or blood sugar level and his GP feels able to allow him to attend only every two or three weeks his diabetic clinic for blood tests. Moreover, [the claimant] is able to work around the home (shopping, etc) and does not require additional sugar at these times. The Tribunal itself observed that [the claimant] did, in fact, have a fairly good command of English (he dispensed with the need for an interpreter part way through questioning) and he had sufficient mobility in getting up and down to his seat and moving to and from the Tribunal room." (my underlining). 

4. The claimant's ground of appeal was set out as follows, 

"One member of the Tribunal was a doctor, now working in hospital management. As the case concerned [the claimant's] fitness, or otherwise, for work, the other members of the Tribunal looked to her for guidance on the medical aspects of the case, and it would appear, in particular for advice regarding the medical evidence before the Tribunal. Indeed it would seem from the Tribunal's decision that it was this member's views on the evidence that were the main factor in their preferring the evidence from the [regional medical officer] to that of [the claimant's] G.P. We would submit that in this respect the Tribunal member concerned was performing a role analogous to that of a medical assessor sitting with the Tribunal under section 115B of the Social Security Act 1975. Following R(I) 19/51 the parties concerned should be given an opportunity to comment on the advice offered by a medical assessor. In this instance it was not possible as it was not explained, until after the tribunal had completed their deliberation and were giving their decision, that a member of the Tribunal was a doctor. It was clearly correct at the Tribunal to make use of the specialised knowledge of one of its members. Indeed, in a case of this nature it is probably desirable for their to be such specialised knowledge amongst the Tribunal members. However, where such knowledge is quite properly brought to bear on a case, we would submit that in accordance with the principles of R(I) 14/51 the appellant, and for that matter, the adjudication officer, should be offered the opportunity to comment on the 'expert opinion' submitted by the Tribunal member concerned. Without such an opportunity there would be no chance to point out any aspect of the evidence which may have been accidentally overlooked in offering the opinion, and it will not be clear to the parties exactly how the decision was arrived at." 

5. In response to an enquiry on behalf of the Commissioner the tribunal's chairman has written as follows, 

"Both [the claimant's] representative, Mr Venables and the Presenting Officer were aware at the outset of the hearing that one of the lay members, Mrs S, formerly practised as a doctor. An earlier appeal that day had also concerned invalidity benefit and Mr Venables represented the Appellant in that case too. As I recall, the facts of that case were similar to those in [the claimant's] case. I explained to the parties in both cases that Mrs S had formerly practised as a doctor and was now employed in the National Health Service as a Manager because (a) the Tribunal was faced with conflicting medical reports couched in part in language not in common parlance, e.g, in [the claimant's] case, ('diabetes mellitus II') and I wanted the parties to know that the Tribunal fully understood the medical evidence before it; and (b) it was unusual to have a member of the SSAT with medical knowledge and I proposed that Mrs S principally would ask questions of the Appellant. I adopted this procedure as a matter of courtesy to Mrs S and of convenience to me in that I was better able to take the note of evidence. Neither Mr Venables nor the Presenting Officer made any response to these remarks." 

6. However in a letter dated 21 February 1993, reiterated in evidence to me at the hearing on 7 June 1993, Mr Venables stated that in fact the present claimant's case was the first in the list, not the second, in which he was representing, and that the first mention in the claimant's case of Mrs S the member of the tribunal having medical qualifications was only after the case had concluded and the tribunal chairman was giving reasons orally for decision to the parties. Mr Venables stated that the words "as was explained to [the claimant]" in the tribunal's reasons for decision were to be interpreted in that light. 

7. In these circumstances I consider that, without any criticism of the tribunal chairman or in any way impugning what she has written, I had better proceed on the basis that there was in this case no mention of Mrs S's medical qualifications until the stage that reasons were being given orally. Mr Venables stated at the hearing before me that that was the position. It is also clear to me that, although not specifically recorded as such, some of the claimant's evidence to the tribunal about his diabetes and the treatment he was receiving for it must have been in answer to detailed questions by the member of the tribunal, Mrs S. Mr Venables stated that that could well have been the position and that at that stage Mrs S did not reveal her medical qualifications. 

8. Initially the adjudication officer now concerned in a written submission dated 25 September 1992 supported this aspect of the claimant's appeal but in a later written submission by Ms.Doyle that support was withdrawn. That was on the basis that it was not correct to liken Mrs S's position to that of an assessor since under regulations 2(2) and 4(6) of the Social Security (Adjudication) Regulations 1986, S.I. 1986 No.2218, an assessor was not entitled to be present when the tribunal was deliberating on its decision, whereas a tribunal member is of course entitled to and must be present at such deliberations. I accept that as a valid point and indeed Mr Venables did not dissent from it. The question therefore of whether the taking into account of medical views and opinions of a medically qualified member of a tribunal as occurred in this case, vitiates the tribunal's decision if the parties were not given an advance warning of it and given a chance to comment on it is to be decided as a matter of general principle rather than by likening the tribunal member to an assessor. 

9. This matter has recently, in the context of a social security appeal tribunal, been the subject of a "starred" Commissioner's decision on file CS/142/1991. That was also a case of whether or not a claimant was capable of work. The tribunal's reasons for decision contained the following sentence, 

"One member of the tribunal has experience of Remploy which deals with work carried out by handicapped employees who did in fact carry out such tasks as repetitive assembly. Even if any employee is in a wheelchair they are quite able to deal with the assembly of parts for various manufacturing items, and the view of the tribunal was that certainly [the claimant] would be able to carry out such a job." 

10. The learned Commissioner in that case, referring to Wetherall v. Harrison [1976] 1 Q.B. 773 (as to magistrates with specialised knowledge), pointed out that proceedings before a social security appeal tribunal, unlike those before magistrates, were inquisitorial in nature and then added (paragraph 4 of his decision), 

"Clearly the tribunal in the instant case accepted that one of the members had specialised knowledge which was material to the enquiry before them. The dividing line between drawing on specialist knowledge in interpretation of the evidence and in giving evidence may often be a fine one; but I am satisfied that in the instant case what the member told his fellow members was in the nature of evidence. He told them what happened in Remploy workshops and of the work done by disabled people there. I accept that what he said was in the nature of evidence. If that had happened where Justices had retired then it would have been an error of law for the reasons given in Wetherall. However the position of the social security appeal tribunal is different because of the inquisitorial nature of the proceedings. It seems to me open to a member of the tribunal to speak of this specialist knowledge, even if it is in the nature of evidence. However what he must not do, and what a chairman of a tribunal must not allow to happen, is for that to happen in secret in the confines of the retiring room. He may speak in the presence of the parties of facts which he knows of because of his experience provided the parties have an opportunity of dealing with those facts and making comments on them. But it seems to me contrary to the rules of natural justice to allow a tribunal to rely on those facts without the parties having had an opportunity to deal with them. Indeed the instant case illustrates the dangers of acting in the way in which the members did act. If the facts related to the Remploy work had been put to the parties and their representatives, then it might well have been pointed out to the tribunal that 'work' in the context of section 17(1)(a)(ii) of the Social Security Act 1975 means remunerative work for which an employer would be willing to pay and that it is unnecessary to take into account work which would only be offered to a claimant on compassionate grounds, see R(S) 7/85. The claimant's representative makes that point now and it seems to me to be well founded." 

11. I respectfully adopt those words as undoubtedly being correct. Similar rulings as to industrial tribunals were given by the Employment Appeal Tribunal in Dugdale v. Kraft Foods Ltd [1977] I.C.R. 49 and Hammington v. Berker Sport Craft Ltd [1980] I.C.R. 248 (I am indebted to Ms. Doyle for drawing my attention to these cases). 

12. The question therefore in this case is on what side fell Mrs S's giving her medical opinion on the evidence in this case? In my judgment Mrs S was doing no more than putting her expert interpretation on the actual evidence that was tendered to the tribunal about the claimant's diabetes. A tribunal member is always entitled to give his opinion on evidence and there is no need for that opinion to be told in advance to the parties unless eg. it raises some new issue that had not otherwise been canvassed. But that was not the case here. No doubt it would have been preferable if, either at the outset of the hearing or certainly when Mrs S was asking questions of the claimant, the fact that Mrs S had medical qualifications were mentioned to the parties. I appreciate that the chairman of the tribunal states that that was so but there has been some confusion here about the order in which Mr Venables' cases were heard. But the fact that that may not have been done in the present case does not of itself in my view vitiate the tribunal's decision. Nor do I consider that Mrs S was giving any evidence to the tribunal. She was merely using her own skilled medical opinion. It would not be desirable to discourage tribunals from recording in their reasons for decision the kind of passage that is in issue here. There must be many cases where a member of a tribunal has expert knowledge on a particular subject but his or her view of the evidence is not mentioned in the tribunal's reasons for decision. Here there was clearly a conscientious tribunal, indicating in its reasons for decision that it had relied on the skilled opinion of one of its members. I ultimately conclude therefore that there was no breach of the rules of natural justice in this case and that the tribunal's decision cannot be impugned on this ground. 

13. Lastly I would mention that, as another ground of appeal, Mr Venables drew attention to the fact that there was clearly before the tribunal (eg. in the claimant's own evidence to it and in the regional medical officer's reports) the fact that the claimant suffered from dizziness, Mr Venables observed that in terms the tribunal's decision did not refer to this. I have given careful consideration to this matter but there must of course come a point when a tribunal cannot be expected to deal in its decision with every point of evidence. They had before them a regional medical officer's report dated 29 October 1990 on the claimant which stated "[the claimant's] intermittent very slight dizziness I suppose precludes him from heights and dangerous machinery". The further medical officer's report dated 19 February 1991 referred to the claimant's "dizziness associated with further changes of posture". The claimant's own doctor in a medical statement dated 12 February 1990 stated that the claimant's "disorder causing absence from work" was "diabetes mellitus. Dizziness." I have come to the conclusion that the tribunal clearly had in mind, from the overall tenor of its decision, this evidence and consequently the matter of dizziness. The general words of its decision covered it. Consequently I have come to the conclusion that this point does not vitiate the tribunal's decision, which must therefore stand in all respects. 

(Signed) M.J. Goodman 

Commissioner 
(Date) 12 July 1993 

