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1. The decision of the Commissioner given on 12 August 1993 fully disposes of this appeal, and nothing remains to be adjudicated upon. 

2. On 24 July 1986 the adjudication officer reviewed the award to the claimant of invalidity benefit, and disallowed the same for the inclusive period from 25 July 1986 to 25 August 1986. Further, he made a forward disallowance covering the period from the 26 August 1986 to 25 May 1987. In due course, the claimant appealed to the tribunal, who determined the matter adversely to the claimant. The claimant then appealed to the Commissioner, who allowed the appeal. He set aside the tribunal's decision, and decided that the claimant was entitled to invalidity benefit for the inclusive period from 25 July 1986 to 28 May 1987. However, he went on to deal with the amount of benefit actually payable. He said as follows 

"13 It follows that Mr H is entitled to invalidity benefit for [the inclusive period from 25 July 1986 to 28 May 1987]. However, as I have set out in paragraph 7 of the above, Mr H was in receipt of unemployment benefit during that time. Clearly my finding that he was in fact incapable of work throughout that period must mean that he was ineligible for unemployment benefit, which is incompatible with invalidity benefit. The effect of my decision is that I substitute invalidity benefit for unemployment benefit during the inclusive period from 25 July 1986 to 28 May 1987 and that the unemployment benefit paid to Mr H accordingly falls to be offset against the arrears of invalidity benefit to which he is entitled (regulations 5(1) and (2), Case 2, of the Social Security (Payments on Account, Overpayments and Recovery) Regulations 1988). I direct that the sum now payable to Mr H be assessed by the adjudication officer; in the event of any disagreement regarding the calculation of that sum the matter is to be referred to me for determination". 

3. In the event, the claimant ("Mr H") did not agree to the calculation in question. However, it was not possible to refer the matter back to the Commissioner, because sadly, in the intervening period, he had died. The Chief Commissioner has directed that I should determine how the matter should proceed, and in particular consider what, if any, jurisdiction I have. The Chief Commissioner directed an oral hearing. At that hearing the claimant was present, but unrepresented, whilst the adjudication officer appeared by Mr C Blake of the solicitor's office of the Department of Social Security. 

4. Mr Blake referred me to CIS/749/91 a decision, which arose out of a situation very similar to that existing in the present case, and invited me to follow it. The same Commissioner who gave the decision with which I am now concerned had decided in CIS/749/91 that the claimant was entitled, by way of housing costs, to the interest payments due on a loan taken out for the purpose of converting the claimant's loft into a study. (The adjudication officer had refused to allow any such interest to be included in the calculation of entitlement to income support.) However, instead of leaving the matter there, the Commissioner went on to concern himself with the actual calculation of entitlement. He said at paragraph 18 as follows 

"In my judgement Mr A is entitled to his housing costs in respect of the interest payments on the loan he obtained for the loft conversion, with effect from 4 August 1991, the date of his application. The amount of the arrears due to Mr A will have to be assessed by the adjudication officer and, in the event of any disagreement arising regarding such calculation or the implementation of this decision, the matter is to be referred to me for determination". 

Again, there was disagreement between the parties, but, as has happened in this case before the matter could be referred to the Commissioner, he had sadly died. 

5. In CIS/749/91 the matter was referred to another Commissioner. In the event, the Commissioner did not make any decision as to the actual amount payable by way of housing cost, but merely decided that, in arriving at the calculation, the interest on the portion of the loan spent on carpeting was not to be included in housing benefit. He assumed the jurisdiction to decide as he did on the basis that, when the earlier Commissioner ("the deceased Commissioner") said that, in the event of disagreement, "the matter is to be referred to me for determination" he meant the reference to be to "me in my office as a duly appointed social security Commissioner", and that if he was not available for whatever reason, the relevant function could be assumed by any Commissioner. According to this interpretation, the deceased Commissioner, when he used the word "me", he really meant "any Commissioner". I find this construction somewhat startling, but, it only arose if the decision of the deceased Commissioner was inchoate. For if it was complete, nothing else remained to be done. But if it was inchoate, it would seem to me that the Commissioner who became seized of the matter had to determine the whole appeal afresh; it was not open to him to deal with a part of it. An appeal has to be determined by a single decision by a single Commissioner (or more rarely by a Tribunal of Commissioners). The issues cannot be severed so that one Commissioner deals with one aspect, and a different Commissioner with another aspect. The decision stands as one entity, and is appealable as one entity. It cannot be split into parts with different Commissioners responsible for different parts. Accordingly, in the present case, if the decision of the deceased Commissioner was inchoate, then I must deal with the appeal in its entirety including, of course, the substantive issue as to whether or not the claimant was entitled to invalidity benefit for the relevant period. 

6. But was the decision of the deceased Commissioner inchoate? In my judgement, it was not, nor, I suspect, though it is not a matter with which I am concerned, was it in CIS/749/91. The subject of appeal in the case before me was the refusal of the adjudicating officer to allow the claimant invalidity benefit for the inclusive period from 25 July 1986 to 28 May 1987. Manifestly, the actual calculation was not the subject matter of appeal. The question of the calculation had simply not arisen, because of the adjudication officer's determination that there was no entitlement to benefit in the first place. In the event, the deceased Commissioner decided that the claimant was entitled to invalidity benefit, and accordingly he set aside the tribunal's decision and substituted his own. He had thereby determined the appeal in its entirety, and there was nothing more to be done. However, the Commissioner took it upon himself to supervise the correct calculation of benefit, because he stipulated that, if the parties could not agree the figure, the matter should be referred to him for his determination I find it difficult to see what jurisdiction he had to adopt this course. In the normal course of events the adjudication officer would make a new calculation, and if the claimant disagreed with it, he would have the right of appeal to a tribunal, and then it could proceed, if either party so desired, with leave to a Commissioner. I have no doubt that the motive behind the deceased Commissioner's action was to enable the claimant, if he disagreed with the calculation, to avoid the usual somewhat drawn out appellate procedure, and have the issue quickly determined by the Commissioner himself. But however understandable the motive, I do not see what power the Commissioner had to intervene in this way. He had decided the only issue that was before him, namely whether or not the claimant was entitled to benefit. The amount of that benefit was never the subject of appeal, and accordingly was not an issue with which he was concerned. But if he was at liberty to adopt the course he did, the obligation to refer the matter back to him, in the absence of agreement as to the amount of entitlement, died with him. It was no part of the appeal, and accordingly there could be no question of any other Commissioner dealing with it. 

7. Accordingly, in my judgement, there is nothing outstanding to be determined. Of course, if the subject matter of appeal had been the actual calculation, albeit such calculation introduced the need to decide certain preliminary issues, the Commissioner would have been obliged to determine the actual calculation, and although he might have been content simply to accept the calculation of the adjudication officer provided it was agreed to by the claimant, nevertheless if there was a disagreement he was under a duty to make a final determination. However that was not the case here. 

8. However, in order that this whole matter may be permanently laid to rest, I would go on to say that if contrary to my view, the deceased Commissioner's decision was inchoate, and I am required to determine the whole appeal afresh, I reinstate the deceased Commissioner's decision save for the deletion therefrom of any reference to the supervision of the calculation of entitlement benefit as my own. The original decision was in favour of the claimant, and Mr Blake was content that it should stand. Moreover, I also state de bene esse that the calculation, of benefit payable to the claimant has been correctly determined. The claimant was unable to point to any error. But in fairness to the claimant, his complaint really was not over the calculation, but the fact that over the years he had been unfairly treated by the Department. He recited to me a brief history of events, according to which, during periods prior to that under appeal every time he applied for invalidity benefit he was told that he was fit for work and was not entitled to it, but when he thereupon claimed unemployment benefit, he was told that he was not fit and therefore not available, so that he ended up with nothing. However, these are matters which are not before me. If the claimant wishes to pursue them, he should take advice. 

9. Accordingly, the decision is as set out in paragraph 1.

 

(Signed) D.G. Rice 
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