Commissioner's File: CP 8001/95 
Mr Commissioner Howell QC
19 November 1996 

SOCIAL SECURITY ACTS 1992 

APPEAL FROM DECISION OF SOCIAL SECURITY APPEAL TRIBUNAL ON A QUESTION OF LAW 

DECISION OF THE SOCIAL SECURITY COMMISSIONER

Claim for: Widow's Pension
Appeal Tribunal: Reading SSAT 

[ORAL HEARING] 
1. My decision is that the decision of the social security appeal tribunal on 21 June 1995, holding that the claimant has to pay back almost £14,000 of widow’s pension going back to some 16 years ago, was erroneous in point of law. I set it aside and in exercise of the power in s.23(7)(a) Social Security Administration Act 1992 I give instead the decision I consider the tribunal should have given, which is that it has not been shown on the balance of probabilities that the claimant was at any material time living with a man as his wife or responsible for any wrongful failure to disclose material facts to the social security authorities; and that accordingly no question of her being liable to pay back any of the widow’s pension she formerly received can arise. 

2. I held an oral hearing of this appeal at which the claimant was represented by Mr. Peter Madge, a specialist support officer with the National Association of Citizens Advice Bureaux, and the adjudication officer appeared by Mr S Sriskandarajah, of the Solicitor’s Office, Department of Social Security. 

3. The claimant in this case is a lady now aged about 66, the widow of a police officer. She was widowed on 10 July 1977, and as well as a pension from her late husband’s police service she qualified for and was paid state widow’s benefits under the social security scheme. These included in particular a widow’s pension under what is now s.38 Social Security Contributions and Benefits Act 1992. This was paid to her from 10 January 1978 until she reached the state pensionable age of 60 on 27 March 1990, when it was superseded by the normal retirement pension. 

4. No question arises about her entitlement to retirement pension from age 60 onwards, but what is at issue is the entirety of the widow’s pension payments she received over the 9½ years from 7 October 1980 to 26 March 1990, a total of £13,931.96 all of which the department is now claiming back from her. Following a visit made by officers of the benefits agency to her house in 1993 in connection with another benefit, an adjudication officer issued a decision on 6 January 1995 purporting to withdraw retrospectively her award of widow’s pension for the majority of the period from 10 January 1978. The ground for this was said to be that since 1 October 1980 she had been living together with a man as husband and wife. In consequence the whole of the widow’s pension paid to her over the period since then was claimed to be recoverable, on the ground that she had failed to disclose a material fact. The adjudication officer’s decision identified this as “that she was living with a man as his wife on 1.10.80 or as soon as possible afterwards”. 

5. If indeed the facts were as the adjudication officer thus found them to be, there is no doubt that the claimant should not have been drawing the widow’s benefit: s.38(3)(c) of the Contributions and Benefits Act. Nor was there anything wrong with the procedure adopted to revise the original award and determine the overpaid amount recoverable. The whole case turned on whether it was right to say that the claimant had as a fact been living with a man as his wife from 1 October 1980 onwards. It is common ground that she never disclosed this as a “fact”, since she never considered it to be one. 

6. The difficulty in the case comes over the interpretation one places on “living as husband and wife”, and not with any dispute over the actual facts themselves. What happened was that at the end of September or beginning of October 1980 the claimant let her spare bedroom to a lodger. After her husband died she had continued to live in the council house they had occupied during his life. She was at all material times the sole tenant. The lodger was a man some 13 years younger than her, who had recently separated from his wife and had no place of his own to live. They had met when playing together in a local darts team at a public house; and as he had been staying temporarily with his brother and was looking for more permanent accommodation, and she was finding it difficult coping with being in the house on her own, the arrangement suited them both. At that time he worked away a lot during the week as a construction worker but he used the claimant’s house as his home to come back to, and paid her a rent for his room. In exchange she provided him with meals and he lived according to both their evidence as a friend in the household, but it remained her household and she continued to manage it as her own. 

7. According to their evidence which has not been disputed, they continued to occupy separate bedrooms; and there was no sexual relationship between them. He paid her a rent and a contribution to expenses; and although for convenience she was given the right to draw cheques on the bank account his wages were paid into, they did not in any sense pool their resources or have joint finances of the kind that married people commonly do. As time went on, the arrangement between them became a much more settled one; and by the time the interviewing officer visited them on 25 March 1993 they had been on several holidays together in a group with friends, and were in habit of taking their meals and watching TV together at home. Although he was not regarded by them as having any legal rights more than those of a lodger, they freely agreed they had become friends, so that as they said they could not see it in practice happening that she would turn him out of the house, or that if she were to need help he would not give it. 

8. On 1 April 1993, an adjudication officer recorded a decision (page T82) that the claimant and her lodger had been living together as husband and wife since 1 October 1980 as “in all respects - domestic, financial, social the arrangements are akin to a marriage, separate sleeping arrangements are a matter of personal choice and not uncommon in some marriages. There is a large age gap (22 years) but this is by no means out of the ordinary....On balance of probabilities I conclude this couple have been LTAHAW since the date AP moved in”. This was followed some time later by the more formal review decision declaring that no widow’s benefit had been due since 1 October 1980 and showing the calculation of the total amount alleged to have been overpaid and to be recoverable: see pages T83 to T89. 

9. At no point does any consideration appear to have been given to something which might have been regarded as obvious: that even though the arrangement between the claimant and her lodger might have become an established and settled one by the time the interviewing officer visited them in 1993, that is some 13 or 14 years after the claimant first let the spare room to him, it by no means followed that matters between them had been on the same footing throughout the whole period since the very first day he moved in; and that many of the matters taken into account by the adjudication officer as relevant had occurred or developed long after that original date. 

10. On any footing therefore, the assertion that as a matter of fact the claimant and her lodger had been living together as husband and wife since the first day he moved in was a highly questionable one. More broadly, the whole decision appears to me to have fallen into the logical fallacy that because there were by 1993 at least some elements of the arrangement which matched elements that could be found in a normal marriage, therefore the whole arrangement had to be treated as of that type; and not for example as akin to some equally plausible analogy such as that of a brother and sister who happen to live together in the same household. One would therefore have expected that these aspects of the decision should receive particular scrutiny when the matter came before the tribunal, as it did on 21 June 1995. 

11. Having carefully considered the tribunal’s decision, I am bound to say that despite the care with which they obviously looked at the evidence, they appear to me to have fallen into the same two traps as the original adjudication officer. In the first place having recorded findings on various aspects of the current arrangements such as watching TV or going out together for a drink, and things which had taken place over the years such as going on holidays together, the tribunal jumped immediately to recording as a finding of fact that “from September 1980 to March 1990 and to the date of the hearing [the claimant and her lodger] have lived together as man and wife. [The claimant] failed to disclose this material fact to the office administering the payment of widow’s pension”. This appears to me to be an obvious non-sequitur and to demonstrate quite clearly that the tribunal, like the adjudication officer, failed to address a highly material issue which was that even if they found the relationship to have become after 13 years a close and affectionate one, what if anything there was to justify the conclusion that it had sprung up in such a fully developed form right at the outset when the claimant first let her spare bedroom. 

12. In addition, the tribunal appear to me to have adopted too literal an approach to counting off the criteria laid down in the Commissioner’s decision in R(G)3/81 by reference to the state of affairs as it was by the time of the tribunal hearing; and to have failed to stand back and consider whether the evidence really did show a relationship of the kind that exists between a husband and wife, over the whole or any part of the period at issue, or whether the arrangement might be equally explainable in some other terms such as that between a brother and sister. 

13. In addition, as the adjudication officer very properly points out in her written submission at pages 116 -120, the tribunal’s decision is technically defective in that it overlooks the change in the statutory test for whether an overpayment should be found recoverable, between the original period from October 1980 to April 1987 which is governed by the “due care and diligence” test under s. 119 Social Security Act 1975, and the latter period from April 1987 to March 1990 to which the new wording now in s. 72 Social Security Administration Act 1992 applies, requiring a “failure to disclose” material information to be identified. 

14. For those reasons, I am satisfied that the tribunal’s decision has to be set aside as erroneous in point of law. The question then arises what I should do with this appeal in order to dispose of the case most expeditiously; and it appears to me that as the underlying facts are really not in dispute the most convenient course is for me to proceed to give a decision on the case myself as suggested at the end of the adjudication officer’s submission. I must therefore consider the two main questions of (1) whether there had in fact been a material change of circumstances to justify the claimant’s award of widow’s pension being reviewed and withdrawn from her as the adjudication officer decided in 1993-4, and (2) whether if so any or all of the widow’s pension payments that she received should be recoverable from her on the ground that they were attributable to a failure on her part to use due care and diligence to avoid overpayment as regards the period down to 6 April 1987, or a failure to disclose material facts for the purposes of s. 71 of the Administration Act thereafter.

15. Doing the best I can to interpret the evidence of events going back now over 16 years ago, I find myself unable to be satisfied on the balance of probabilities that there was any period from the start of 1978 down to March 1990 when it could be said that the claimant and a man to whom she was not married were living together as husband and wife, so as to disqualify her for the widow’s pension under s. 38(3)(c) Social Security Contributions and Benefits Act 1992. There is no suggestion that anything of the kind took place before October 1980; and there is no suggestion on the undisputed evidence that she at any time had a sexual or other relationship with a man of the kind which would lead them in normal parlance to be referred to as a common-law husband and wife. The case for saying that she and her lodger became “living together as husband and wife”, from the time she first let her spare bedroom to him at the end of September 1980 and throughout the period until March 1990, really rests on the mechanical application of a checklist approach to a number of indicators that have been identified in past cases as relevant in considering whether the totality of a relationship adds up to one of living together as husband and wife. Granted that the word “as” in this phrase must mean living together in the manner of a husband and wife and not just living together while pretending to be husband and wife, it is still important to remember that the words “as husband and wife” are imposed as an additional condition on top of the words “living together” and that it is therefore necessarily contemplated by the legislation that they cannot mean the same thing. Thus merely to live together in the same household, taking meals together and sharing household expenses, does not prove that the people doing it are doing so as husband and wife even though these are factors that are normally present in a normal marriage relationship. 

16. In expressing the test as it does the legislation presents adjudication officers and tribunals with one of the most difficult problems of definition there could be, since it involves investigating and analysing the nature of a human relationship between two people and this is inevitably a complex and sensitive thing. An adjudication officer or tribunal faced with such a problem is unlikely to achieve a satisfactory result by simply regarding the task as ticking off items on a checklist, without also standing back and asking itself whether having looked at all the detailed evidence about individual aspects of the claimant’s living arrangements in the case before them, the relationship between her and the man she is alleged to be living with can fairly and justly be described in normal parlance as that of two people living together in the manner of husband and wife. 

17. This necessarily involves taking into account that there may be a number of perfectly viable alternative ways in which people live together in the same household but without doing so as husband and wife; for example grown-up students nowadays frequently will share a household and living expenses, but the arrangement does not become one of “living together as husband and wife” if the house happens to contain occupants of both sexes. And there must be many households where adult brothers and sisters live together, or retired people live together as friends, whose occupants would be rightly horrified if someone were to describe their relationship as cohabitation. It all depends on the facts of the individual case, and a true relationship of cohabitation is probably easier to recognise when one comes across it than to define exhaustively in the abstract. 

18. In the present case, although there was evidence that the claimant and her lodger engaged in social activities together, and once or twice went halves on a twin bedded room when staying at a hotel in a group of friends, these factors together with the other aspects of the living arrangements and their friendship as it developed over the years fall short of showing with sufficient clarity that there was a point that could be identified before 26 March 1990 when their relationship had deepened into that of a cohabiting couple. My conclusion therefore is that it has not been established that the totality of the evidence of what occurred before that date adds up to such a material change of the claimant’s circumstances as would justify the withdrawal of her widow’s pension for any of the relevant period. It follows that I must hold the purported review of her entitlement carried out by the adjudication officer and recorded in the decision of 1 April 1993 on page T82 (but apparently not notified to the claimant until the decision was formally issued on 6 January 1995)was incorrect. I therefore set it aside and confirm that the claimant remained entitled to the normal widow’s pension throughout the period from 10 January 1978 to 26 March 1990. There has therefore been no overpayment of benefit to her and nothing is recoverable from her. 

19. On that basis it is not necessary for me to determine the other main issue which was argued before me, based on the alleged failure on her part to disclose material information or to exercise due care and diligence to avoid benefit being overpaid to her. However I will state my conclusions about it briefly in case this matter should be taken further. The case against the claimant, under both forms of the legislation, really depends on the proposition that even though she did not regard herself as living with anyone as man and wife she should have realised from the outset that the adjudication service or the tribunal might possibly take a different view; and should therefore have made continuous reports about the living arrangements between herself and her lodger right from the moment he first moved in and rented her spare bedroom. 

20. This I am bound to say strikes me as a most unrealistic approach when one is dealing with such a complex issue as that of whether the relationship between two people has become one of cohabitation. The need to identify just when the “material fact” arose and to specify what this was underlines the difficulty of attempting to treat such complex issues in the same way as basic primary facts of the kind that anyone on benefit should realise might affect their entitlement and must be reported, for example working while drawing sickness benefit. Letting the spare bedroom to a lodger of whatever sex cannot in my judgment amount by itself to a “material fact”. It does not by itself prove anything about whether the lodger is moving in as a common law partner. Therefore the adjudication officer’s original submission, that the claimant had been guilty of a failure of due care and diligence and a failure to report a material fact right from the outset because she had not notified the department when she let her spare bedroom at the end of September 1980, must be incorrect. 

21. It would of course be relatively easy to apply a requirement that recipients of widow’s benefit should notify the department whenever some objectively verifiable event took place such as the letting of a spare bedroom. However that is not the requirement in the present legislation. It presents adjudication officers and tribunals with the much more complex problem of identifying when a whole concatenation of basic facts, such as who sleeps where, who does the housework and whose money is used for expenses, together come to add up to a state of affairs so materially different from the one on which the award of benefit was based that another look needs to be taken at the case to check whether the conditions for entitlement are still met at all. 

22. In this context, I respectfully agree with what was said by the Commissioner in case CSB 1006/95 at para 7 that “material fact” must be construed with a reasonably wide meaning as “any fact which might reasonably be considered to have some effect on the claimant’s entitlement to, or the amount of, ...benefit”. Where the “material fact” is in fact a rather complicated bundle of individual facts some of which may point one way and some of which the other, this principle is obviously more difficult to apply; but in my judgment it remains the same. I would say that the duty of a lady on widow’s benefit to report to the department that she is sharing her household with a man arises at the point where the relationship between them has developed into something a normal person might describe as cohabitation; even though she may herself not regard it as any such thing, and may well have good arguments to put forward for her benefit not to be altered when the matter is fully investigated. 

23. This it seems to me is what most people would regard as a fair interpretation of the obligation of “due care and diligence” to avoid overpayments of benefit under the earlier legislation, and of the general duty of benefit recipients to disclose “material facts” under the legislation as it now stands. It also seems to me to accord with a common sense interpretation of the instruction in the order book reproduced at page T91 under the heading “Changes you must tell us about” which tells a claimant drawing benefit that “you must tell your local Social Security Office about any of the changes which follow. They will affect you or someone you get benefit for. ...Tell your local Social Security Office if...You are a woman and you marry or get married again... You are a widow and you live with a man as if you are married to him”; and with the guidance in the further leaflet (INF3) referred to on the same page and summarised on pages T97 to 98 of the appeal papers. 

24. One of the great strengths of the social security scheme in this country is that it still retains the essential character of a mutual insurance scheme which all claimants and contributors have a common interest in seeing operated fairly. In order to enable the system to operate as speedily as it does, a good deal of information is in practice taken on trust from claimants; and it does not seem to me at all unreasonable for there to be a relatively high duty of disclosure of facts which may affect entitlement, so that doubtful questions can be investigated in fairness to every one else. In my judgment therefore the standard of disclosure to be expected from claimants, and of their consequent obligation to repay overpaid benefit if they do in fact receive too much, should be the one I have sought to set out above and not the less stringent standard Mr Madge sought to advance, under which no failure of due diligence or failure to disclose could occur unless the authorities were able to show that benefit would necessarily (and not just might) be affected by the disclosure. 

25. Actual recoverability of course depends not only on a failure as regards disclosure but also on there turning out to be good grounds for a withdrawal of the benefit on review. As I have already indicated I am not satisfied these existed here, and this appeal is accordingly allowed and the decision in paragraph 1 above substituted. 

