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[ORAL HEARING]
1. This appeal by the adjudication officer is allowed, as in my judgment the tribunal's decision on 23 June 1998, holding by a majority that a sum of £24,000 could be disregarded under para 3 sch. 8 Jobseeker's Allowance Regulations 1996 SI No 207 in calculating the claimant's capital for the purposes of the allowance from 22 July 1997, was erroneous in point of law. I set it aside and substitute my own decision that none of the money representing the net proceeds of sale of some £32,000 received by the claimant and his wife on 24 July 1997 (as shown by the solicitor's completion statement on page 2 of the appeal file) was to be so disregarded. 

2. I held an oral hearing of the appeal at which the adjudication officer was represented by Huw James, solicitor, and the claimant appeared in person.

3. The claimant is a man now aged 59 who works as a consultant engineer. In July 1997 he was unemployed and drawing the "income-based jobseeker's allowance" which is the name now given to means-tested public assistance for people able to work. As part of this he was having mortgage interest paid for him on the house he and his wife owned. The house had with it some three acres of land on which were two disused barns. Some years previously the claimant had been trying to obtain planning permission to convert the barns to residential use, but this had failed because of conditions imposed by the council. In July 1997, being under pressure from his mortgage lenders because of arrears, he decided to sell the house but to keep back the two barns and the part of the land on which they stood in case they could still be turned to account. 

4. The house was sold the same month. As shown by the solicitor's completion statement on page 2 the sale was completed on 24 July 1997, after an exchange of contracts only two days before, and resulted in net proceeds of £32,047.25 coming to the hands of the solicitors and being held to the credit of the claimant and his wife at their bank from the same date. According to the bank statements on pages 3 and 4 the money was actually split into two halves and deposited in separate accounts in their two names, but as their income and capital have to be aggregated for the purposes of this benefit (see s. 13(2) Jobseekers Allowance Act 1995) nothing turns on that for the present purpose. 

5. This appeal arises out of the fact that although the claimant informed the department on 21 July 1997 that his address was changing from 24 July (to an address identical to his previous one, except that the word "Barn" was added after the name of the house) no information appears to have been given to them about the £32,000 received from the sale of the house. Of course it should have been, as in accordance with the normal rules of which all claimants are made well aware, the receipt of this money immediately disqualified him from receiving means tested benefit unless there was some special reason to permit it to be disregarded in calculating his capital for this purpose. 

6. As noted in the information provided by the adjudication officer for the tribunal and not disputed by the claimant, this failure to inform the department resulted in the claimant continuing to draw the benefit for a further two and a half months until mid-October 1997; and payments in respect of his mortgage interest also continued to be paid to his former lender, until the lender informed the department in September 1997 (that is some two months after the event) that the mortgage had been redeemed. 

7. Understandably in these circumstances, the claimant's benefit was stopped; and an adjudication officer determined on 11 November 1997 that he had not been entitled to it at all from 22 July 1997, the start of the benefit week in which the £32,000 of capital was received. In so deciding, the adjudication officer rejected a contention made by the claimant that since he had sought to renew his earlier attempt to obtain planning permission for conversion of one of the barns shortly after the sale of the house, and was now intending to pursue this project again if possible, the balance of the proceeds of sale he still had in hand (after paying various immediate liabilities such as an income tax bill) should be disregarded under para 3 sch. 8 Jobseeker's Allowance Regulations 1996 as being within the category of:

"3. Any sum directly attributable to the proceeds of sale of any premises formerly occupied by the claimant as his home which is to be used for the purchase of other premises intended for such occupation within 26 weeks of the date of sale, or such longer period as is reasonable in the circumstances to enable the claimant to complete the purchase."

8. It is not in dispute that for the greater part of the time since the sale of their house in July 1997 the claimant and his wife have in fact been living in a caravan on the land they retained. Their caravan, bought by them for £1,200 cash on 1 September 1997 (page 5), is accepted as being their dwelling for jobseeker's allowance purposes. It is also not in dispute that since the beginning of August 1997 the claimant has made certain outlays by way of architect's and planning fees, engineer's fees and latterly roadway costs in constructing an access with a view to the conversion of the barn. However, planning permission for the conversion itself (on the renewed application he only made after the house was sold) was not obtained until 2 December 1997. Moreover the claimant told me at the appeal hearing that building regulation consent for the work he had in mind was not obtained until the following year, in mid-February 1998; and that work on the conversion had never in fact been started, as it would have been quite unrealistic for him to embark on a project which he had nothing like enough money available to carry out himself. He estimated that it would take £35,000-£45,000 to complete the conversion, including the money he had already spent on the access, and on water and electricity connections to the site.

9. According to the facts found by the tribunal which heard the case on 23 June 1998 (pages 9-12) the original £32,000 sale proceeds were quickly reduced by other disbursements to a sum of approximately £24,000. This they held could be disregarded from July 1997 onwards, as satisfying the condition in para 3 of sch. 8 that it was to be used for the purchase of other premises intended for occupation by the claimant as his home. They accepted his evidence that from that time on, it was and remained his intention to convert the two barns into a single dwellinghouse for himself and his wife. They also accepted that on 29 October 1997, a total of £20,000 had been deposited into instant savings accounts intended to be used for this purpose, even though the money had in fact gone on being depleted in various ways, so that only some £8,000 of it was left at the date of the tribunal hearing. (See the claimant's account of his expenditure and the deposit at page 6, and the tribunal's findings as recorded on pages 9-10, paras 1-4.)

10.The tribunal's decision that the conditions of para 3 sch. 8 were satisfied on these facts was a majority one. It was based in particular on (1) acceptance of the claimant's conversion proposal as having been sufficiently certain from the outset in June/July 1997 to attract the operation of para 3 for disregarding a sum "which is to be used" for the purchase of other premises for occupation as his home; and (2) the outlay of money on property already owned by the claimant counting as a "purchase" in this context. The minority member of the tribunal dissented, on the ground that it was impossible to apply para 3 to a case where no property was in fact being purchased at all.

11.The adjudication officer's appeal is pursued on that ground, as set out in the written submission dated 21 November 1998 at pages 24-26 relying on the decision of the Commissioner to that effect in case CIS 005/93; and also on the further ground developed by Mr James in argument before me, that the facts in this case fall far short of the degree of certainty implied in the words "is to be used", and no reasonable tribunal could have been satisfied that this part of the condition was met at any material time. A subsidiary point in para 9 of the written submission about the possibility of the money being "subject to a cheque in course of clearing" was rightly not pursued by Mr James before me: the completion statement on page 2 clearly shows that the £32,000 proceeds of sale were held to the order of the claimant and his wife from 24 July 1997 onwards.

12.In my judgment, both of the points argued by Mr James are right and the adjudication officer's appeal must succeed. It has been expressly held by the Commissioner in case CIS 005/93 (on legislation whose wording was identical to that with which I am concerned) that money spent on building work on property which the claimant is not purchasing is not money "used for the purchase of other premises", even though the purpose of the building work is to convert premises for the claimant's own occupation. In that case, the conversion work was being done on property belonging to the claimant's father rather than property the claimant happened already to own himself; but I do not think that alters the principle that expenditure on building work cannot count where no purchase of a property is involved. In view of that express decision by a most experienced Commissioner, I have no doubt that the majority of the tribunal were wrong in extending the principle of case CIS 8475/95 that a combined project of the purchase and erection of a dwelling could fall within para 3 to the present case where the first of those elements was not present at all. 

13.In addition, the circumstances of this case where (a) planning permission was not even applied for until after the proceeds of sale had been received, (b) it was not obtained until over four months later, and (c) although some preliminary work on access to the site and so forth was done, the claimant was never able to contemplate actually starting the project itself (for the very good reason that he never had available more than about half the money needed to carry it out), fall by any reasonable test well short of the practical certainty required by the words "is to be used" within para 3, as explained in case CIS 8475/95 at para 29. 

14.For those reasons I am unable to agree with the majority of the tribunal that the proceeds of sale of the claimant's former house fell within the provision in para 3 of sch. 8 for disregarding money "to be used for the purchase of other premises". I accordingly allow this appeal and substitute the decision set out in para 1 above.
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