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1. My decision is that the decision of the social security appeal tribunal given on 19 May 1998 is erroneous in point of law and accordingly I set it aside. However, as I consider it expedient to make further findings of fact and to give such decision as I consider appropriate in the light of them, I further decide that the claimant is entitled to jobseeker's allowance for the inclusive period from 2 December 1997 to 4 January 1998. 

2. This is an appeal on behalf of the claimant on a question of law against the decision of the social security appeal tribunal of 19 May 1998, leave having been granted by me. The claimant attended the oral hearing held before me and was represented by Mr B Halligan, of Counsel, instructed by Messrs. Powell and Company, Solicitors. The adjudication officer was represented by Miss A Powick from the Solicitor's Office of the Department of Social Security. I am grateful to them both for their detailed and well prepared submissions.

3. The claimant was in receipt of jobseeker's allowance from approximately December 1995. He was required to sign on fortnightly. He did so until 1 December 1997 and received jobseeker's allowance to that date. On Saturday 3 January 1998 the claimant received a letter advising him that by a decision dated 31 December 1997 the adjudication officer had decided that jobseeker's allowance was not payable from 2 December 1997. "This is because you did not attend to sign your declaration ... If you want to appeal you must write and tell us why . .". On Monday 5 January 1998 the claimant attended the Job Centre and was advised that he was required to make a fresh claim and attend an interview the following day, which he did. He was also advised to make a late claim in respect of the inclusive period from 2 December 1997 to 4 January 1998 as he contended that he had been told by the Job Centre that he would not be required to sign on until 5 January 1998.

4. In the light of the evidence the adjudication officer decided on 16 January 1998 that the claimant was not entitled to jobseeker's allowance for the inclusive period from 2 December 1997 to 4 January 1998 as the claim, made on 5 January 1998, was not made within the prescribed time limit for claiming and none of the specified circumstances applied. The claimant appealed to the tribunal.

5. The claimant attended the hearing of the appeal before the tribunal. There was no presenting officer. In the event the tribunal dismissed the appeal. The findings of fact read: -

"1. [The claimant] is a married man aged 35 who has been in receipt of J.S.A. and last signed on 1.12.1997.

2. As he did not sign on again on 15.12.1997, the next due date, his claim was closed.

3. He next contacted the Job Centre on 5.1.1998 and made a fresh claim effective from that date."

The reasons for decision read:

"1. [The claimant] gave evidence to the Tribunal in a credible manner that he had been told not to sign on on 15.12.1997 because of the approaching Christmas holiday period. He did not recall receiving a white slip setting out the office holiday arrangements, which would be normal practice.

2. The grounds under Regulation 19(5) for backdating a claim are very limited and in (the claimant's] case the Tribunal took the view that the information given to him would not have led him 'to believe that a claim for benefit would not succeed' Reg 19(5) paragraphs (d) ."

6. Mr Halligan submitted that the tribunal had erred in law because they had considered the wrong issues. The question for determination was whether the adjudication officer was entitled to terminate the claimant's entitlement to jobseeker's allowance because he had failed to comply with the requirements of regulations 23 and 25(1) of the Jobseekers Allowance Regulations 1996 ("the Regulations"). I reject this submission. When I granted the claimant's application for an oral hearing of the appeal, I requested "full particulars of the termination of the claimant's benefit with all relevant documents in support". Miss Powick has now submitted these in evidence. They show that on 31 December 1997 the adjudication officer decided that "we cannot pay you Jobseeker's Allowance from 02.12.97. This is because you did not attend to sign your declaration". Unfortunately the claimant did not appeal against this decision when regulation 25(1) would have been relevant. Instead it seems that when he attended the Job Centre, he was advised to make a delayed claim in respect of the inclusive period from 2 December 1997 to 4 January 1998. The adjudication officer rejected the claim, on 16 January 1998 and that was the decision which was the subject of the appeal before the tribunal. Consequently the tribunal rightly considered the issues pertaining to a delayed claim.

7. Regulation 19(1) of and Schedule 4 to the Social Security (Claims and Payments) Regulations 1987 provide that the prescribed time for claiming jobseeker's allowance is the first day of the period in respect of which the claim was made. However, regulation 19(4) provides:

"19(4) Subject to paragraph (8), in the case of a claim for income support, jobseeker's allowance, family credit or disability working allowance, where the claim is not made within the time specified for that benefit in Schedule 4, the prescribed time for claiming the benefit shall be extended to a maximum extension of three months, to the date on which the claim is made, where -

(a) any of the circumstances specified in paragraph (5) applies to the claimant; and

(b) as a result of that circumstance or those circumstances the claimant could not reasonably have been expected to make the claim earlier."

Regulation 19(5) (d) is relevant in the present case and provides : -

"(d) The claimant was given information by an officer of the Department of Social Security or of the Department of Education and Employment which led the claimant to believe that a claim for benefit would not succeed;"

8. The chairman's note of evidence records that the claimant stated: 

"It was just before Xmas and I have regularly signed on fortnightly so there was no reason for not attending on the 15th December. I was told by the girl I did not have to sign. I do not recall whether I received the white slip giving the holiday arrangements."

The tribunal stated that the claimant gave evidence "in a credible manner" and the reasons for decision indicate that they accepted as fact his version of events. In my view they were justified in reaching this conclusion, which is also supported by reference to paragraph 1 of Schedule 2 to the Claims and Payments Regulations. This provides so far as relevant: 

"1(2) Where any claim for a jobseeker's allowance is made during one of the periods set out in paragraph (3), the following provisions shall apply -

(a) claim for a jobseeker's allowance may be treated by an adjudication officer as a claim for that benefit for the period, to be specified in his decision, not exceeding 35 days after the date of the claim where that claim is made during the period specified in sub-paragraph (a) of paragraph (3),

(b) ...

(3) For the purposes of paragraph (2) the periods are -

(a) in the case of Christmas and New Year holidays, a period beginning with the start of the 35th day before the first day of office closure and ending at midnight between the last day of office closure and the following day;

(b) - (c) ..."

Paragraph 1(1) (c) provides that "in computing any period of time Sundays shall not be disregarded".

9. Mr Halligan and Miss Powick rightly agreed that the tribunal's decision was inadequate because they recorded no finding as to whether the claimant had been given form ESL21 setting out the holiday provisions for claiming jobseeker's allowance. I have no alternative but to set aside the decision. The adjudication officer's submission to the tribunal states "form ESL21 clearly states that he was required to sign on 15.12.97, followed by 12.1.98 and 26.1.98". The documentary evidence before me includes a specimen of this form with the relevant dates inserted. However there is nothing to show that this form related to the claimant or that he was given such a form. There was no presenting officer at the tribunal and in the light of the evidence I find that on balance of probabilities the claimant did not receive form ESL21 setting out the holiday arrangements which were relevant to him. I also accept as fact the claimant's statement in his appeal to the tribunal:

"I signed on 1st December 1997, as usual, and was informed by the person who saw me that I was not required to sign on 15th Dec 97, due to the Christmas holidays, and that I should next report for signing on 5th January 1998 ... my record over last 2 years will show that I have not missed a single signing, and there was no reason for me not signing on 15th December, had I not been instructed to report on 5th January 1998 by your staff .."

10. It is not in dispute that regulation 8 of the Claims and Payments Regulations is not relevant in the present case and that the claimant's claim made on 5 January 1998 in respect of the inclusive period from 2 December 1997 to 4 January 1998 was outside the prescribed time limit. The claimant can only succeed if he can show that one of the special circumstances specified in regulation 19(5) applied and that as a result he could not reasonably have been expected to make the claim earlier (regulation 19(4)(b)). Mr Halligan submitted that the claimant satisfied the conditions because the claimant was led to believe that if he had claimed jobseeker's allowance on 15 December 1997, the claim would not have been accepted and processed because of the holiday arrangements. As a result he reasonably believed that such a claim would not succeed. Miss Powick argued that this interpretation was too wide and that the provision was far more restrictive. In her view a claimant could only succeed if he could show that he had been dissuaded from making a claim because he had been given positive advice involving the merits of the claim by an officer of the Department, which led him to believe that the claim would not succeed. I accept Mr Halligan's interpretation and reject Miss Powick's argument. The claimant in the present case was dissuaded from making a claim on 15 December 1997 because he was informed by an officer of the Department that such a claim would not be accepted owing to the holiday arrangements. In my view this advice was sufficient to lead "the claimant to believe that a claim for benefit will not succeed". I do not consider that the information given should be limited to the merits of a claim. Consequently I accept that the claimant satisfied the special circumstances specified in regulation 19(5) (d) and the conditions contained in regulation 19(4) (b). The tribunal erred in law because although they referred to regulation 19(5) (d) they gave no reasons for concluding otherwise.

11. In view of my decision I do not consider that regulations 23 and 25 of the Regulations are relevant. Accordingly I do not propose to comment on the arguments submitted by Mr Halligan and Miss Powick on their application as no purpose would be served.

12. For the reasons stated above the tribunal's decision was erroneous in law. I give the decision set out in paragraph 1 as I am empowered by virtue ot section 23(7) (a) (ii) of the Social Security Administration Act 1992.

13.. The claimant's appeal is allowed.
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