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ORAL HEARING 
1. This claimant's appeal succeeds. It bears to be against a decision of an appeal tribunal dated 11 May 1994. Because no record of any such decision signed by a tribunal chairman has been put before me, nor has any certificate in terms of paragraph 8 of schedule 2 to the Social Security Administration Act, 1992 been produced, and for the reasons which follow, I conclude that the purported decision is invalid and of no effect. However, as said decision exists there is a live appeal before me and so I must hold said decision to be erroneous in point of law for want of validity Accordingly I set it aside. I refer the case to the tribunal for consideration and determination because the consequence of my decision is that the claimant's appeal against a decision of an adjudication officer dated 1 August 1990 has not yet been properly determined by an appeal tribunal. 

2. The adjudication officer's August 1990 decision had held that there had been an overpayment of supplementary benefit and income support to the claimant amounting to £3,315.70 and that that sum was recoverable from the claimant. That was said to have followed upon a decision on review and revisal of the claimant's entitlement to benefit made on 29 July 1990. The overpayment was stated to be in respect of the period 15 June 1987 to 3 April 1989. There is no explanation for the delay between the ending of the period of alleged overpayment and the review and revisal, of something like 16 months. That delay is of some importance given the evidential difficulties that existed and still exist. In the first place, so far as I can find, there does not appear to have been produced any decision vouching that there had been a review and revisal. Nor does there appear to have been anything else in evidence to satisfy the appeal tribunal that there had been such a review and revisal. Section 53 (4)(a) of the Social Security Act, 1986 - now section 71(5)(a) of the Social Security Administration Act, 1992 so requires. R(SB)7/91, modified by CSIS/62/91, vouches that, where a review and revisal decision has not been established the tribunal must investigate and, if need be, make a determination thereon. Here there was only a narrative statement by the adjudication officer making the overpayment decision. The tribunal's failure to deal with that issue was an error of law sufficient of itself to have warranted my decision, although it was not the major point in the appeal. Another evidential problem in the case was the lack of any direct evidence that the claimant had been paid the benefit in question. True there were adminicles in favour but, on the claimant's account, they might have been ambiguous. I offer no opinion: the new tribunal will have to do the best that they can given the difficulties due to the delay. The tribunal dealt with that issue on the basis of reliability of evidence and found in favour of the adjudication officer. I would not have disturbed their decision thereon had that been all to the case. 

3. The appeal had been first before a tribunal in March 1992. It allowed the appeal. The adjudication officer appealed to the Commissioner who, in July 1993, allowed the appeal and remitted the case for determination afresh. It was in execution of that remit that the case came before the tribunal with whose decision I am concerned. That tribunal, by a majority, refused the appeal. The split amongst the members was over the question whether it had been proved that the claimant had received the benefit. The claimant now again appeals with leave of the chairman. 

4. It is appropriate at this stage to say that on the basis only of the written submissions I would have been inclined to refuse the appeal. It is no disrespect to them that I do not deal with these submissions in any detail. For the claimant there are extensive grounds set out between documents 126 and 132 of the bundle and a very full and meticulous rebuttal by the adjudication officer now concerned between documents 156 and 160 of the bundle. There is also a response to that submission at documents 163 and 164. For what it may be worth, I tend to prefer the arguments of the adjudication officer. 

5. However, this case proved to be an exemplar of a problem much experienced recently. The essence of it is that within the bundle, and upon the tribunal file indeed, there is no signed decision. As in other cases there is only a typescript record of proceedings on which the chairman's name has been typed in the space for "signature". For that reason I directed an oral hearing in order that such decisions as CSDLA/18/94, CSIS/81/94 and CSS/32/94 might be considered and also the question whether it was pars judicis to notice such a point. The concern was not only about the number of such cases but the consequences if in each the Commissioner had at best to allow a re-hearing or, as it might be, even the appeal itself so that a claimant received benefit to which he had not been entitled. The adjudication officer lodged a submission following upon my direction in which, helpfully, he sought to bring together recent decisions and to focus the practical problems. I am happy to think that the decision which I have been able to reach should not, for the future at least, give rise to any such problems. 

6. At the oral hearing the claimant was represented by Mr J Donnie of the                 , Edinburgh, and the adjudication officer was represented by Mr J S Bevan, Advocate, instructed by the Solicitor in Scotland to the Department of Social Security". To the latter I am grateful for a careful and objective submission. It is no criticism of Mr Donnie to say that he provided no submission upon the issues of law. He candidly said that he could not comment thereon. On the other hand he did indicate, pragmatically and sensibly, that having regard to the cost some way should be found to prevent a recurrence of the problem. I am happy to think that that, again for the future, may also be the result of my decision. 

7. The first part of the issue before me is whether there is any requirement for an appeal tribunal decision to be signed by the chairman. No such duty is imposed by the statutory provisions. Regulation 25 of the Social Security (Adjudication) Regulations 1986 provides for Social Security Appeal Tribunals (SSATs) that - 

"(2) The chairman of an appeal tribunal shall -

(a) Record in writing all their decisions (whether on an appeal or on a reference from an adjudication officer); and 

(b) Include in the record of every decision a statement of the reasons for such decision and of their findings on questions of fact material thereto; and 

(c) If a decision is not unanimous, record a statement that one of the members dissented and the reasons given by him for so dissenting." 

That is all that the chairman is obliged to do. That wording is repeated in respect of provisions about disability appeal tribunals (DATs) at regulation 26E(5). They both fall to be contrasted with those for medical appeal tribunals (MATs). Thus, at regulation 31(4), it is provided - 

"A medical appeal tribunal shall in each case record their decision in writing and shall include in such record, which shall be signed by all members of the tribunal, a statement of the reasons for their decision, including their findings in all questions of fact material to the decision." [My emphasis]. 

Indeed at the level below, a medical board is required to record their decision - 

" . in writing in such form as may from time to time be approved by the Secretary of State and shall include in such record (which shall be signed by all members of the authority) ." [Regulation 30(1): my emphasis]. 

8. At this point it is worth noting, also by way of contrast, that Commissioners are required to sign their determinations and decisions - regulation 22(1)(ii) of the Social Security Commissioners Procedure Regulations 1987 and, indeed, for that jurisdiction regulation 18(1)(ii) of the Child Support Commissioners (Procedure) Regulations 1992. It is perhaps also noteworthy that regulation 13(2) of the Child Support Appeal Tribunals (Procedure) Regulations 1992 echoes for these tribunals (CSATs) word for word regulation 25(2) of the Social Security Adjudication Regulations. Thus there appears no statutory requirement for anybody to sign social security, or disability or child support appeal tribunal decisions whereas medical adjudicating authorities and Commissioners must sign their decisions. Such a situation appears anomalous. 

9. Mr Bevan put before me the relevant provisions for other statutory tribunals of comparable status. Thus it is provided in the Industrial Tribunals (Constitution and Rules of Procedure) Regulations 1993 (SI1993/2687) at regulation 10(2) that - 

"The decision of a tribunal, which may be given orally at the end of a hearing or reserved, shall be recorded in a document signed by the chairman." [My emphasis]. 

I understand there is similar provision in the Industrial Tribunal (Constitution and Rules of Procedure) (Scotland) Regulations 1993 (SI1993/2688). (I note that the Employment Appeal Tribunal being in law a superior court of record authenticates its decisions by seal and the authority of its registrar.) In the General Commissioners Jurisdiction and Procedure Regulations 1994 (SI1994/1812), at regulation 16(2), it is provided that - 

"The final determination may be given orally by a Tribunal at the end of the hearing or may be reserved and in either event shall be recorded in a document which shall be signed and dated by the Tribunal." [My emphasis]. 

Finally he referred to the model rules for tribunals contained in a report by the Council on Tribunals dated March 1991 (Command 1434) at E.1-8 "Decision of Tribunal". At (2) the format which is recommended is that - 

"The decision of a Tribunal may be given orally at the end of the hearing or reserved and....shall be recorded forthwith in a document which....shall be signed and dated by the Chairman." [My emphasis]. 

These considerations, Mr Bevan pointed out, sharply raise a question as to why SSATs, DATs and CSATs should alone have no requirement for signature. That is particularly surprising given that the Council on Tribunals' model rules were in the public domain long before the Child Support Appeal Tribunal Regulations were promulgated. Mr Bevan's, proper and somewhat neutral, position was that whilst it may not be mandatory it was desirable for a chairman to sign his tribunal's decisions. The validity of an unsigned decision required now to be addressed. He suggested much might depend upon whether there was any doubt about the validity, the form or the wording of the decision. 

10. Mr Bevan next pointed out that each of the three tribunals whose regulatory provisions are similar is wont to give its decisions on a form bearing to be a "Record of Proceedings", usually typed and sent out in copy form to parties. Such a copy is required by a rule in each case - thus for SSATs regulation 25(3) of the Social Security Adjudication Regulations provides that - 

"As soon as may be practicable after a case has been decided by an appeal tribunal, a copy of the record of their decision made in accordance with this regulation shall be sent to every party to the proceeding who shall also be informed of the conditions governing appeals to a Commissioner." 

In all such cases a party is only entitled as a matter of law to a copy document. Whilst it is called in the regulation a "Record of Decision", practice has been to send a complete copy of the "Record of Proceedings". The latter title is not mentioned in the statutory provisions but I take the two descriptions as synonymous. 

11. Mr Bevan suggested that such an approved form so long in use and containing a space for signature could imply some requirement for signature at common law. If so, then a document would have no standing if not properly authenticated. He referred to the law on public documents, which tribunal decisions necessarily are, and in particular to the provisions about interlocutors of Court. However, the common law of Scotland on this matter is probably best found in Dickson - "A Treatise of the Law of Evidence in Scotland" (Title II) published originally in 1864. There is a footnote warning about differences between the Courts in Scotland and those in England. Having dealt with statutes, foreign, English, Scottish and British, and public, local and personal and private and the ancient Rotuli Scotiae and the Gazettes, the author turns to the probative extent of records of Courts of Law. He notes that the Act 1686 c.3, ordained that - 

"All interlocutors pronounced by the Lords of Council and Session, and all other judges within the kingdom, shall be signed by the President of the Court, or the judge pronouncer thereof". 

Mr Bevan had brought to attention Smith v McAulav and Company 1846 (9D) 190 in which it was held that an unsigned interlocutor which was essential to the proceedings voided all the subsequent steps in procedure. Mr Bevan submitted that that indicated what the common law provided. However, I rather think that Dickson indicates on the contrary that there is a statutory provision requiring signature. Indeed, at paragraphs 1170 and 1171 that author modified a doctrine in Bell's "Principles" by pointing to a distinction between bodies which have a recognised legal status and those not recognised by law. In the case of the former he says that - 

"The admissibility of [certain minute books previously as evidence], in so far as depending on common law, arises from the bodies whose Acts are recorded having a recognised legal status and of the records of their proceedings being usually entrusted to qualified officials, under some supervision or securities for accuracy." 

I think that that may be the high water mark of the common law position, but I have not been able to find a statement that in terms at common law the documents in question required to be signed. Where signature is required that appears to depend upon some provision contained in a constitution or statute. And I bear in mind that at that time all documents were in manuscript. 

12. Mr Bevan also drew to attention Clark and Macdonald v Bain 1895 (23R) 102 wherein the Division had found it unnecessary to make any order where a Clerk of Court had corrected an error in a signed interlocutor but before extract. The alteration had not been authenticated by the judge. The Court observed that the interlocutor as amended correctly had expressed the judgement of the Court. That might indicate some informality. However, I think that these two authorities are of little help. They indicate what is required for an interlocutor which, at least when bearing a decree is authority to the Extractor to prepare a document which passes under the Court's seal and so becomes the warrant for execution (cf. the Employment Appeal Tribunal and all courts of record.) There are interlocutory exceptions but they do not bear on this matter. The tribunal decision is its warrant for any further or administrative action. I conclude that Court rules and practice are not of assistance.

13. The adjudication officer's written submission had drawn attention to certain decisions by Commissioners. At paragraph 6 of R(S)13/81 it was said that a decision without proper authority (at least where the lack of authority was not apparent on the face of the decision) was effective and binding until set aside. All that a party would normally get would be a typescript with a typed version of the chairman's signature. Any actual non-signature may thus not appear on the face of the decision as published. Equally, I note that a Commissioner's decision is copied in the same way. Regulation 22(3) of the Social Security Commissioners Procedure Regulations 1987, for example, requires that - 

"A copy of the determination or decision and any reasons shall be sent to the parties by the Office of the Social Security Commissioners."

It is in copy form with a typescript signature that a Commissioner's decision may be placed before the Inner House or Court of Appeal. Each, so far as I am aware, will proceed upon the basis that that document is genuine unless and until challenged. That is in line, I note, with what was said by Dickson at paragraph 1062 - namely that judicial records are probatio probata on all matters falling immediately within their province, except when they are challenged on grounds which, if true, infer that they contain a falsehood or a flaw in some essential particular. Records of tribunal proceedings and Commissioners' decisions nowadays, in my view, may be regarded as being "judicial records" . 

14. I now turn to what Commissioners have so far made of the question of signature of tribunal decisions in the social security jurisdiction. At paragraph 9 of CSSB1/82 the Commissioner said - 

"In my opinion a chairman of a supplementary benefit appeal tribunal makes himself responsible for the contents of the record of the tribunal decision by signing that record. The record of the tribunal's decision, findings and reasons should however be made by the chairman himself or at least under his specific direction, it being his responsibility also to ensure that the record represents the corporate views of the members." 

In R(SB) 13/83 Mr Commissioner Munro expressly accepted and agreed with that statement of the law. 

15. In CU/67/92 a question arose as to who had given certain evidence. The Commissioner - 

" . looked at the manuscript of the tribunal's record and it is not possible to decipher the writing with confidence and to tell with any certainty whether the typed copy, which is not signed by the chairman, is or is not a true copy of the original." 

At the end of his decision Mr Deputy Commissioner Hallet observed - 

"If there is a typed record of the decision and it is the original, signed by the chairman, the problem that arose in the present case will not arise again. But if the chairman signs a manuscript copy, it is desirable that he should see, and certify as correct, any typed copy. It is this which is, in practise, placed before the Commissioner who may, or may not, also see the manuscript." 

16. In CSDLA/18/94 the decision of a disability appeal tribunal was held to be invalid because in the bundle there was no record of the tribunal proceedings signed by the chairman. Mr Commissioner J G Mitchell had at the time another case where the situation had been the same. In that other case the adjudication officer, in response to a direction, had drawn to attention that the Adjudication Regulations explicitly required that the record of decision by a medical appeal tribunal be signed by all members whereas for any other appeal tribunal only the chairman signed. It was submitted that the chairman was required so to sign because otherwise there was no guarantee that the record fully and accurately reflected the decision of the tribunal. For a MAT, I suppose, only the addition of the medical members' signatures could guarantee that. If there was no signed record, so it was submitted in these cases, there had been a failure to comply with Adjudication Regulation 26E(5) - 

" . since there is no certainty that what has been produced is in fact the chairman's record. Further, I submit that regulation 26E(6) [dealing with the issuance to parties of the decision] cannot be complied with in the absence of a signed decision because there is no guarantee that what is sent out in such a case is an accurate record of the decision." 

The Commissioner agreed with those submissions except that he considered - 

" . that the result of the absence of a record of the disability appeal tribunal's decision signed by the chairman is that there is no valid decision and the purported decision is in that sense erroneous in law." 

He then referred to R(S)13/81 as authority that an invalid decision could exist but would require to be set aside on appeal. 

17. In CSIS/81/94 I had to consider the problem. I drew attention to the lack in the regulations for any requirement for signature but observed, that - 

" . I incline to the view that especially where challenged, unless it is evidenced that an AT3 [the tribunal record of proceedings] is truly a tribunal record and decision, there may be nothing properly before a Commissioner on appeal." 

I observed that I felt that the matter was fundamentally one of evidence and, in an unknowing echo of CU/67/92, said that the chairman's signature at the least vouched that what was on the form was - 

" . what the chairman recorded under Adjudication Regulation 25(2) [and] is by what he wishes the tribunal's record and decision to be judged. That regulation clearly puts the onus and the duty of the accuracy of the record on the chairman." 

I drew attention to an increasing experience of inaccuracies in typed records and expressed concern about the also increasing absence of manuscript signatures . 

18. In CSDLA/49/94 I had again to deal with the issue. The adjudication officer had drawn to attention that there was no signed decision. I recorded that there were certain differences between the manuscript and the typed versions and observed that - 

" . that just tends to underline the need for a final version of a tribunal's record of proceedings to be properly signed by the chairman as the only normal and recognised mark that it is the decision and that it is that upon which the tribunal wish to be judged if appealed." 

I accepted that there was no statutory requirement for signature but considered, without reference to authority, that it would be implied by the common law. I referred to the standard decision form and its space for the purpose. Although the adjudication officer now concerned in his latest submission raises a question, I adhere to the view that the passage quoted above from Mr Deputy Commissioner Hallet's decision tends to support my conclusion. He was concerned, as was I, that there should be a signed version either in manuscript or typed form. Certainly his purpose in seeking it in that case appears different because specific; but the principle involved must be general and the same. If the principle is not observed then, at least where there was a doubt about the correct wording, there had to be held to have been an error of law in the decision: so too in CSDLA/49/94, given the two different versions of that tribunal's record. 

19. In CSIS/25/94 I found a purported decision to have been incomplete and of no effect. Finally, in CSS/32/94 it was common ground that there was no proper signature on any of the records of proceedings. The importance of the case arose from my request for submissions on the possible effect of section 6 of the Civil Evidence (Scotland) Act, 1988 which provided a method of authentication of copy documents for evidential purposes in proceedings, including before tribunals and Commissioners. I was persuaded that the section was of no assistance but went on to observe that I was - 

" . inclined to the view that before a Commissioner what the tribunal decided is normally evidenced by the production of an AT3 or a similar record of proceedings containing their findings of fact, reasons and decisions. That being so, I remain open to be persuaded whether, if an AT3 in copy form was appropriately authenticated, it could be receivable as adequate evidence before a Commissioner for the purposes of an appeal." 

I concluded that it would be the lack of an original signature that would prevent any authentication either under section 6 or under paragraph 8 of schedule 2 to the Social Security Administration Act 1992. The latter provides that - 

"A document bearing a certificate which - 

(a) is signed by a person authorised in that behalf by the Secretary of State; and 

(b) states that the document, apart from the certificate, is a record of a decision - 

(i) of a Commissioner; 

(ii) of a social security appeal tribunal;

(iii)of a disability appeal tribunal; or

(iv) of an adjudication officer, 

shall be conclusive evidence of the decision; and a certificate purporting to be so signed shall be deemed to be so signed unless the contrary is proved." 

It is at the least curious that there is no similar provision in respect of medical appeal tribunal decisions nor, so far as I can find on an admittedly cursory view, any parallel provision for certification in the Child Support Act, 1991. Fortunately for me, these lacunae, if they exist, do not have to be considered. 

20. Having rejected the similarity of Court rules and procedures as a relevant guide, and having endeavoured to see how the line of authority, such as it is, has been developing, I have reached the view that where a decision bears to have been signed by a chairman, even although the particular decision put before a Commissioner may not itself bear that sign manual, in principle there will be a sufficient and valid appeal to be determined. (I use the archaic phrase "sign manual" to distinguish from the typed "signature" that appears on copy records of proceedings). A fortiori if the copy bears a photograph of the sign manual. However, where in any such case some question is legitimately raised as to what was in, or the meaning or the relevance or attribution of anything or any ambiguity as to what was recorded in the record of proceedings it will be necessary to look to the actual record bearing the chairman's original sign manual. What therein appears will be the authoritive record and decision. If then there is a difference of some materiality from the circulated copy it may be necessary for parties to be allowed to reconsider their positions; indeed and in an extreme case it may be that the appellant will have to be given a chance to consider anew whether he wishes leave to appeal for in such a case it will only be on sight of the true signed record (or of course a true copy thereof) that adjudication regulation 25(3) will have been satisfied. That the record bearing the chairman's sign manual will rule not only conforms to the best evidence rule but equates with what I have been able to make out about the common law. Finally, if there is no such authentic record to fall back upon, then, unless a copy duly certificated can be produced - and the responsibility on the certifying officer may be great - the tribunal decision will have to fall from obscurity as to content and so in error of law. 

21. I gather some support for my conclusion from a consideration of history. SSATs were the successors to supplementary benefit appeal tribunals (SBATs) and national insurance appeal tribunals (NILTs). Appeals from NILTs were originally open on fact and law and so what the tribunal had actually found was perhaps not of the first importance. On the other hand appeals from medical appeal tribunals, after such a right was instituted, not only required leave but were restricted to questions of law. The terminology of the latter were thus of crucial importance. In attendance allowance appeals, from decisions given by or for and on behalf of the Attendance Allowance Board which also were only appealable on points of law, there was always a full reasoned decision signed by either the board members responsible, or their delegate. Again the terminology was of importance. Early SBATs gave their decisions, I understand, in fairly summary form and originally were not subject to appeal. From 1977 until 1980 there was an appeal to the Court but in the latter year the Commissioners acquired that jurisdiction. I note from Ogus and Barendt - "The Law of Social Security", Second Edition, that until 1971 there was no duty on SBATs to give reason for decision, save on request, and these were often felt to be inadequate. On the other hand NILTs had to record their decision in writing, including facts and reasons. I have the impression that in the earlier days NILT decisions were usually in manuscript form and so there would be no problem about authentication. John Mesher observed in the third edition of CPAG's "Supplementary Benefit and Family Income Supplement: the Legislation" that the purpose behind a change of responsibility for recording a tribunal's decision from the tribunal to a chairman effected by the Social Security (Adjudication) Regulation, 1984, at regulation 19(2), might have been to allow a chairman to complete the record after the decision had been made and in the absence of the other members. He added that - 

"However, it must remain the chairman's duty to ensure that the record represents the corporate view of all 3 members (CSSB1/82, approved in R(SB) 13/83)." 

He then noted that a new form was appearing for the record of SSAT proceedings and that - 

"Since for sometime parties will continue to receive a copy of the hand written record in supplementary benefit and FIS appeals (although eventually all SSATs will have the record typed out, as has been the practise in NILTs), the record will often be scrappy and hard to read." 

SBATs were incorporated with NILTs and the system became more organised and presidential. More sophisticated methods were then required and introduced for recording decisions. 

22. That brief historical overview suggests to me that there was always a requirement for a chairman to write up a tribunal decision. But, originally, that being in manuscript could be self-authenticating - cf. the quotation from Dickson and my comment at the end of paragraph 11 above. Originally, then, there could be little doubt as to what were the terms of the decision and reasoning by which the tribunal wished to be judged or which the tribunal wished to be used as authority for administrative action. I conclude that some authentication was always envisaged as requisite - the common law of Scotland apart. The typewriter and word processor have now succeeded the fountain pen. In the absence of a manuscript text the only and best authentication is the sign manual of he who carries the responsibility of that text; thus in SSAT, DAT and CSAT cases, the chairman. Whether that requirement stems from the common law, or is implicit from the regulation which may be the same thing, may not matter save that this is a decision given in Scotland. I am mindful that, as Dickson and experience have pointed out, the non-statutory law in England may differ. I therefore now hold that in modern circumstances it is a necessary requirement, largely by implication of regulation 25(2) of the Adjudication Regulations, that SSAT decisions be signed by their Chairmen. It is essentially obiter to suggest that the same would follow for the other non-medical tribunals mentioned above. 

23. The question remaining is whether it is pars judicis for a Commissioner to note the absence of any signature by a chairman on the original of the tribunal decision. In line with what I have set out above, I conclude that that is only so where there is some discrepancy of materiality .The Commissioner's investigative jurisdiction then, I consider, would require him to note the position. In all other cases, I consider that there is no need for the Commissioner to take any steps. I wish to emphasise that in my view there is no requirement at Commissioner level for any general and comparative exercise between different forms of records of proceedings; such should only be undertaken at that 1eve1 if the record as lodged is deficient in such a way as to be virtually unintelligible or to appear to be patently invalid as where there is no typed signature. Where further steps are necessary, the preferred step will be, as submitted by Mr Bevan, to require a certificated copy. That step, too, will primarily be for parties. If one is not forthcoming then it may be that, again, there will be no valid decision established to exist before the Commissioner. 

24. I have deliberately taken the narrow view in this case because of its history, delays and in light of the facts, first, that I have been given to understand that there is no existing authority for certification and, second, that I feel it unlikely after a year that anyone could properly be asked to undertake the responsibility of certifying the decision presently before me. I have seen the tribunal file which, I understand, contains all the available documents. It seems to me that the only proper warrant for certification in such a situation would be a sight at some stage by the certificating officer of the original record of proceedings bearing chairman's sign manual. That depends on one at some time having existed. None such exists now, in this case. Any such sight will probably have been too long ago now to be sufficiently reliably recalled. In any event further delay would have to be involved in first setting up a certificating mechanism: any officer who had had the sight might not be approved as a certificating officer by the Secretary of State. In short there are too many imponderables in this very old case to persuade me that the claimant should be required to go through the whole process yet again. The current problems are not his responsibility. It must remain for consideration whether, for use in the future, a certificating mechanism should not now be put in place. 

25. Finally, I should note that there is a submission by the adjudication officer now concerned to the effect that there was some concern that the position in Scotland might be different from that in England and Wales. Nothing that I have said herein is intended to lead to such a result. That concern may have arisen because of an apprehension of some contradiction between what was said in CSB/830/85 by Mr Commissioner J Mitchell, and by myself in the authorities above cited. I think that any such contradiction is more apparent than real. It may have been because of my introduction in one of the earlier cases either of Scots common law or its Court procedure or the Evidence (Scotland) Act. MATs and CSATs apart, there is nothing in that provision which is different in effect from the certifying provisions in the Social Security Administration Act. But in this decision I have sought to eschew all these domestic considerations and proceed upon the sole basis of an interpretation of the statutory scheme which alone is within my jurisdiction. I must therefore make it clear that this decision is not in any way dependent on any legal provision which is peculiar to Scotland. 

 

(signed) W M Walker 

Commissioner
Date: 10 August 1995 

