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SOCIAL SECURITY ACTS 1975 - 1990 
APPEAL TO THE COMMISSIONER FROM A DECISION OF A SOCIAL SECURITY APPEAL TRIBUNAL UPON A QUESTION OF LAW 
DECISION OF SOCIAL SECURITY COMMISSIONER
Name:
Social Security Appeal Tribunal: Glasgow South

Case No:
 

1. The decision of the social security appeal tribunal dated 6 March 1992 is not erroneous in law. 

2. The claimant appealed with leave of the tribunal chairman against the tribunal's decision confirming an adjudication officer's decision that income support is not payable to the claimant because the claimant's actual income when aggregated with notional income exceeded the applicable amount for income support. 

3. The claimant is a widow who until she elected to "de-retire" on 10/8/91 was in receipt of retirement pension of £54.01. Before exercising her right of election she confirmed with the Department of Social Security that she would be entitled to sickness benefit if she de-retired. On de-retirement her retirement pension was replaced by a widow's pension of £48.36 per week. The income support adjudication officer decided that regulation 42(1) of the Income Support (General) Regulations applied because the claimant, by electing to de-retire, had deprived herself of the income of £5.65 representing the difference between the retirement pension and the widow's pension. Consequently, she had to be treated as having an income of £5.65 a week which added to her actual income of £48.36 per week produced an aggregible income of £54.01 which exceeded the total of the applicable amount of £39.65 and the lower pensioner premium of £13.75 appropriate to the claimant under the rates of benefit payable at the time of the adjudication officer's decision. She was thus excluded from entitlement to income support. At the dates of the adjudication officer's and the tribunal's decisions there had been no decision on entitlement to sickness benefit. 

4. The social security appeal tribunal of 6/3/92 in confirming the adjudication officer's decision adopted his summary of facts as findings in fact and gave as reasons for its decision - 

"The tribunal must agree with the AO that Regulation 42(1) General Regulations does apply in this case. 

The appellant did deprive herself of income by electing to de-retire; for the purpose of securing entitlement to Income Support.". 

5. The challenge now made to the tribunal's decision is based wholly on the interpretation of regulation 42 and I am satisfied from my reading of the appeal papers that no other question of fact or law calls for consideration. 

6. The evidence before the tribunal was the claimant's letter of 5/8/91, received in the Department of Social Security on 10/8/91, (document 10 in the papers) in which she intimated her de-retirement and claimed sickness benefit plus, if sickness benefit did not bring her income to her income support applicable amounts, income support. That letter was written after the claimant's representative had on 12/7/91 checked with the Department of Social Security that the claimant would be entitled to sickness benefit on de- retirement. Before the adjudication officer's decision was issued on 18/10/91 the claimant's representative was advised of the Departmental view of the consequence for the claimant of de-retirement. In the light of that evidence the tribunal was, in my view, entitled to decide that qualification for income support was a significant operative purpose of the de-retirement. 

7. In her appeal to the Commissioner it is argued for the claimant that regulation 42 of the Income Support (General) Regulations does not affect a claimant exercising the right to de-retire. I reject that argument. 

8. The terms of regulation 42(1) are:-

"A claimant shall be treated as possessing income of which he has deprived himself for the purpose of securing entitlement to income support or increasing the amount of that benefit.". 

There is no specific definition of "income" either in the Social Security Act 1986 or in the General Regulations. The normal everyday meaning, therefore, applies. That, in my view, is any periodical sum received by a person for her own benefit whether by way of a social security benefit or otherwise. Retirement pension is, accordingly, income within the meaning of the legislation and all income which is not specifically exempt by the regulations is to be taken into account in calculating entitlement to income support (sections 20(3)(b) and 22 of the 1986 Act and regulation 28 of the General Regulations). It is already well established (R(SB) 38/85 and R(SB) 40/85) that "to deprive" as used in the Supplementary Benefit Regulations means no more than to cease to possess some resource as a result of one's own act. These interpretative precedents are equally applicable to the income support legislation (R(IS) 1/91). It follows, therefore, that if an adjudicating authority is satisfied that a claimant has, by whatever means, surrendered entitlement to a sum represented by retirement pension it is correct in law for that authority to hold that the claimant has deprived herself of that resource. If, as in the instant case, the authority holds, on the basis of evidence, that the purpose of the deprivation, or a significant element in the purpose, was to qualify for income support it is entitled to apply regulation 42 to the calculation of the claimant's income. 

9. For those reasons the claimant's appeal fails and I give the decision stated in paragraph 1 above. 

 

 

(signed) R J C Angus 

Deputy Commissioner
Date: 15 October 1992 

