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1. My decision is (1) that the decision of the social security appeal tribunal dated 4 July 1991 to adjourn the adjudication officer's reference is a decision subject to appeal under section 101(1) of the Social Security Act) 1975 (now section 23(1) of the Social Security Administration Act 1992); and (2) that that decision is not erroneous in law. 

2. This is an appeal by the claimant with leave on a question of law against the unanimous decision of a social security appeal tribunal dated 4 July 1991 whereby the tribunal, for a second time, adjourned the adjudication officer's reference to them of the question of the claimant's entitlement to income support in pursuance of a claim received on 14 February 1991. Disposal of the present appeal has been delayed by a number of factors but principally by the emergence of a conflict in the decisions of Commissioners regarding the appealability of social security appeal tribunal decisions in cases where the decision has not disposed of the whole subject matter before the tribunal. That conflict and my conclusions thereon as regards this case are dealt with in paragraphs 10 to 13 below. It suffices at this stage to state that after the last of these decisions was issued it was necessary for the Chief Social Security Commissioner to have an opportunity to consider whether the present case should be dealt with by a Tribunal of Commissioners under section 57 of the Social Security Administration Act 1992 (formally section 116 of the Social Security Act 1975) instead of, as is normally the case, by a single Commissioner. In the event the Chief Commissioner decided not to appoint a Tribunal of Commissioners. It has accordingly now fallen to me to decide the present appeal. An oral hearing was asked for in connection with the appeal by the claimant but I have decided to refuse that request as I am satisfied that the claimant's appeal can properly be determined without the necessity of such a hearing. 

3. The facts before the adjudication officer showed that the claimant was in receipt of income support for himself and his partner, Miss Charlotte Sutherland, until 21 May 1990 when an officer acting on behalf of the Secretary of State suspended payment of benefit in order to establish the capital assets of the claimant and his partner. On 3 July 1990 an adjudication officer decided that their assets exceeded the £8,000 capital limit for the purposes of income support. The adjudication officer decdided that an overpayment of income support had occurred. The matter was referred to the Procurator Fiscal. The claimant appealed against that decision of the adjudication officer. On 14 February 1991 a further claim for income support was received from the claimant. On 7 March 1991 the claimant was advised that the question of his entitlement to benefit under his new claim was to be referred to a social security appeal tribunal. It is that reference (and not the claimant's original appeal) which was the subject of the tribunal's deliberations in the decision now under appeal. 

4. In terms of section 22(5) and (6) and section 20(11) of the Social Security Act 1986 (now sections 136(1) and 134(1) and section 137(1) of the Social Security Contributions and Benefits Act 1992) the income and capital resources of both the claimant and her partner must be taken into account in determining the claimant's eligibility for income support. 

5. The tribunal first sat to consider the adjudication officer's reference on 14 May 1991 when they decided to adjourn the case. The tribunal made the following findings of fact:- 

"Mr Arthur and Miss Sutherland are both bankrupt. As such in terms of the Bankruptcy (Scotland) Act 1985, any assets which they were formerly possessed of are now vested in their trustee. In Mr Arthur's case a continuation in his bankruptcy has been made until October 1991, because the trustee has been unable to trace all items of estate purported to belong to Mr Arthur. The evidence that the Adjudication Officer wishes to rely on is also in the hands of the Procurator Fiscal and is not available to the Department at present." 

6. In the reasons for their decision the tribunal made clear their anxiety to reach a decision and they recognised that the claimant, on the face of the matter, qualified for benefit because he was bankrupt. They noted however that it was maintained by the Department of Social Security that the claimant had been dealing with assets after the date of sequestration and they wished to have the advantage of evidence in the possession of the Procurator Fiscal. They stated that they were adjourning for the purpose of obtaining that further evidence. They also stated that if the evidence at the adjourned hearing was the same as was available on 14 May 1991 the tribunal would decide the case on the evidence before it. 

7. When the case came before the same tribunal again on 4 July 1991 some quite extensive evidence was taken from the claimant and his partner regarding a company listed as having the same address and telephone number as the claimant. The claimant's solicitor submitted that the adjudication officer had failed to implement the tribunal's previous adjournment decision. The presenting officer stated that the Department were unable to obtain evidence in the possession of the Procurator Fiscal because of the preparation of criminal proceedings against the claimant and that the claimant's trustee in bankruptcy had declined to give information as matters were sub judice. 

8. After considering the matter the tribunal decided to adjourn again. They gave their reasons for this decision in the following terms:- 

"The Tribunal decided in terms of the Adjudication Regulations 5(2) to adjourn the Tribunal at its own hand. The reasons for doing so were firstly, to enable further facts and evidence to be produced before the Tribunal and secondly (and more importantly) to enable more satisfactory evidence to be produced by both parties because there is a conflict in the evidence so far produced. 

The Tribunal took the view that in this case and in the repayment case the evidence required will be to a very high standard. Neither party has so far produced evidence to a satisfactory standard to allow the Tribunal to make a conclusion safely. This was despite that Mr Williamson had not completed his submission to the Tribunal but the contributions by Mr Arthur had been seriously of concern to the Tribunal and the Tribunal were not prepared to make a decision without proper evidence before them. The Tribunal wished the Clerk's Office to note that this reference and Mr Arthur's repayment case should now be conjoined and should be dealt with together. Further this Appeal should not be set down nor should the overpayment appeal be set down for Hearing until the court case against Mr Arthur has been determined one way or the other. Mr Williamson kindly undertook to advise the Clerk's Department if the prosecution failed for want of prosecution. It is the earnest desire that this Tribunal as presently constituted should hear both further Appeals and should hear them on a day when no other cases are set down for hearing as the time required for this case will be a full session." 

9. It is submitted on behalf of the claimant in this appeal that the tribunal erred in adjourning the claimant's case again in the face of their previous decision and since they had already recorded that the claimant was a bankrupt whose assets were vested in his trustee. It is therefore submitted that the claimant should have been found entitled to income support. 

10. No point has been taken by the adjudication officer regarding the appealability of the tribunal's adjournment decision but it is necessary for me to consider whether that was a "decision" within the scope of section 101 of the Social Security Act 1972 (now section 23 of the Social Security Administration Act 1992) and thus susceptible of appeal to a Commissioner. In case CA/126/1989 a social security appeal tribunal had, of consent, decided a preliminary point of law as to which statutory provisions governed the case. They then adjourned the case giving leave to appeal on that point. Their preliminary decision was held by a Tribunal of Commissioners not to be an appealable decision under section 101. The Commissioners held that such a decision must "finally dispose of the relevant proceedings before the appeal tribunal" -paragraph 9. The dictum of the Tribunal of Commissioners necessarily implies that a decision to adjourn a hearing would not be an appealable decision. In accordance with the normal rule a single Commissioner will always follow the decision of a Tribunal of Commissioners unless there are compelling reasons not to do so. See R(I)12/75, paragraph 21. It was stated in that case that a decision of superior Courts affecting the legal principles involved might afford compelling reasons for a Commissioner in that situation. 

11. It was pointed out by the Commissioner in CSIS/118/90, in which he declined to follow CSA/126/1989, that the Tribunal of Commissioners (who were not of course dealing with a simple adjournment decision) had not referred to certain cases on adjournment decisions which had been brought to their attention and in which a right of appeal was upheld. In the first, Reg v the Medical Appeal Tribunal, ex parte Carrarini (23 February 1966), a Divisional Court of the High Court of Justice in England upheld a right of appeal against a decision of a medical appeal tribunal refusing to adjourn a case and it was accepted that a miscarriage of justice arising from a refusal to adjourn could be an error of law enabling appeal to a Commissioner. The second case was the case on Commissioner's file CSU/14/64 in which a Commissioner held that it was competent to appeal against a decision by a tribunal to adjourn. In holding that it was a decision of a tribunal which was open to appeal the Commissioner observed:- 

"I do wish to offer any encouragement to the bringing of appeals on minor points of procedure: and in the ordinary case I should regard a decision to adjourn as a minor point of procedure. A decision to adjourn is, in any event, preeminently a matter within the discretion of the tribunal; and only rarely could such a decision be successfully challenged on appeal. There may, however, be instances where the adoption of a particular procedure may amount to a possible denial of justice. Even a decision to adjourn, if it were an unconscionably long time, or sine die, or if it were for an improper reason, might amount to a denial of justice." 

12. It may be that despite the breadth of the proposition quoted from CA/126/1989 in paragraph 10 above the Tribunal of Commissioners regarded pure adjournment decisions as raising different considerations from the case before them in which a preliminary point had been decided and this may explain why, although they made other references to English authorities and Court practice, they did not refer to any of the English Court decisions upon the appealability of an adjournment decision. It is only necessary for me to mention the case of re Yates' Settlement Trusts 1954 I All ER 619. In that case the Court of Appeal held that the Court had jurisdiction to entertain an appeal from an order of a judge adjourning a case, which was a judicial act, but as such an order was prima facie entirely within the discretion of the judge, the Court would be reluctant to interfere with it. It is significant that the approach of the Commissioner in CSU/14/64 referred to above coincides substantially with that of the Court of Appeal in re Yates. As these decisions clearly point to the appealability of an adjournment decision and were not considered by the Tribunal of Commissioners in CA/126/1989 I consider that I am entitled to decline to follow that case on that point. 

13. In that connection I have also considered the recent decision of a Commissioner in the case on Commissioner's file CSB/083/91 in which the Commissioner, differing from the Commissioner in CSIS/118/90, cited the case of Bland v the Chief Supplementary Benefit Officer, reported as an appendix to R(SB)12/83 which the Commissioner regarded as supporting the decision of the Tribunal of Commissioners in CA/126/1989. I have also considered the case of Bland in which the Court of Appeal was concerned with the question of whether a refusal of leave to appeal by a Commissioner was a "decision" for the purposes of appeal to the court under section 14 of the Social Security Act 1980 (as it then was) and decided that it was not such a decision. The question of the appealability of an adjournment decision did not arise in Bland and I do not regard that case as derogating from the general principle in Yates, as applied to tribunal decisions in CSU/14/64. The term "decision" in section 101 of the Social Security Act 1975 (now section 23(1) of the Social Security Administration Act 1992) is not qualified or restricted in any special way and I regard the adjournment decision of the tribunal in the present case, made under regulation 5(2) of the Social Security (Adjudication) Regulations 1986, as a decision capable of appeal. In so far as the dictum of the Commissioners in CSA/126/1989 might suggest otherwise I respectfully disagree.

14. Accordingly I come to deal with the merits of the claimant's appeal against the adjournment decision of the tribunal. In so doing I adopt the approach of the Commissioner in CSU/14/64 quoted above. The question here is whether the decision by the tribunal to adjourn was made for a reason which did not represent a proper exercise of their discretion and which amounted to a denial of justice. The claimant in effect submits that it was, because the tribunal had on the previous occasion stated that if no new evidence was forthcoming they would decide the case on the existing evidence. The claimant also makes complaint of this further delay occurring on top of the way in which the handling of his affairs had already been delayed by the Department of Social Security. It is however clear from the tribunal's reasons for their second adjournment that although the evidence previously asked for had not been made forthcoming the tribunal were seriously concerned by the evidence which was given by the claimant and his partner on 4 July 1991 (and noted at some length by the Chairman) and decided that there was a need for more satisfactory evidence which could not at present be obtained. 

15. This I think provides an answer also to the second point taken on the claimant's behalf in this appeal that since the claimant's and his partner's assets had vested in their trustees in bankruptcy they should be treated as without assets and therefore eligible for income support. The tribunal were in my judgement entitled to be concerned on the unsatisfactory evidence before them about the possible existence of assets hitherto undisclosed to the trustee in bankruptcy and also the possibility of undisclosed sources of income of the claimant or his partner which, if received after the relevant bankruptcy date, would in terms of the Bankruptcy (Scotland) Act 1985 vest in them and not in their trustee and would therefore fall to be taken into account in determining the existence or extent of any eligibility for income support. 

16. In these circumstances I have come to the conclusion that the tribunal were entitled in the exercise of their discretion to decide to adjourn the claimant's case a second time and that it was reasonable to do so until the threatened criminal proceedings against the claimant should be decided one way or another, as has now apparently happened. The adjudication officer now concerned with the case has submitted under reference to reported decision R(S)2/70 that the tribunal's reasons for adjourning are inadequate. I do not agree. R(S)2/70 was a very different case in which the criminal proceedings had actually been postponed to await the outcome of an appeal to the Commissioner, raising problems of possibly incriminating evidence being given to the Commissioner. In the present case the inability to secure relevant evidence because of pending criminal proceedings and the tribunal's unease over the evidence which they had heard in my judgment entitled the tribunal to take the course they did. It is also submitted on behalf of the adjudication officer that the tribunal did not record the specific further evidence required by them. While that is true, there was little that the tribunal could state beyond the necessity for the best possible evidence to be supplied regarding any assets or income of the claimant or his partner. I therefore do not regard the tribunal's decision as being erroneous in law by reason of these suggested defects. 

17. In the result therefore, while I hold that the decision of the tribunal was an appealable decision for the purposes of appeal to a Commissioner, I am satisfied that the tribunal were entitled to take the course which they did of further adjourning the case for the reasons stated by them and that no denial of justice or other error of law is shown to have occurred. My decision is accordingly as set forth in paragraph 1. above. The claimant's case should now proceed as soon as possible, if possible before the same tribunal and in the manner suggested by them. 

18. For practical purposes the claimant's appeal fails. 

 

(signed) J G Mitchell 

Commissioner 

Date: 11 September 1992

