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FINAL DECISION
1. I allow the claimant's appeal against the decision of a social security appeal tribunal dated 11 December 1991 as that decision is erroneous in law and I set it aside. I remit the case for rehearing and redetermination, in accordance with the directions in this decision, to an entirely differently constituted social security appeal tribunal: Social Security Administration Act 1992, section 23. 

2. This is my final decision in this particular case. I gave an interim decision on 13 October 1992 in the following terms, 

"1. My decision is that the decision of the social security appeal tribunal dated 11 December 1991 (restricting the claimant's income support housing costs on the basis that only £40,000 of her original £150,000 mortgage was eligible) is erroneous in law and must be set aside: Social Security Administration Act 1991, section 23. 

2. I remit the case for rehearing and redetermination by an entirely differently constituted social security appeal tribunal. 

3. In my final decision I shall give full reasons of my above rulings. 

4. The evidence given by the claimant to me at an oral hearing today shows that the claimant may be entitled to income support housing costs of a higher amount. Whether this is so, however, ultimately depends on the decision of the new social security appeal tribunal." 

I now proceed in this decision to give my full findings and reasons for decision together with directions to the new tribunal. 

3. The appeal was the subject of an oral hearing before me on 13 October 1992, at which the claimant was present and gave evidence to me. She was accompanied by her daughter-in-law, who also made representations to me on the claimant's behalf. The adjudication officer was represented by Mr J Polland of the Chief Adjudication Service. I am indebted to all those persons for their assistance to me at the hearing. 

4. The claimant is a married woman born on 24 April 1942. She appeals to the Commissioner against the unanimous decision of the social security appeal tribunal dated 11 December 1991 which dismissed the claimant's appeal from a decision of the local adjudication officer issued on 26 March 1990 as follows, 

"The claimant is entitled to housing costs of £121.16 from 29.1.90 as this is the amount of interest charged on a mortgage acquired to purchase the dwelling occupied as the home." 

The £121.16 per week eligible interest was calculated on the basis of a mortgage debt of only £40,000, whereas in fact the original mortgage taken out by the claimant on her present home in January 1986 was for £150,000; it was remortgaged in January 1989 for £160,000; and again remortgaged in January 1990 for £180,000. 

5. I have set the tribunal's decision aside as being erroneous in law because I consider that in this rather complicated matter the tribunal did not fully exercise its inquisitorial function in calling for documentation to show the exact nature of the various loans to the claimant over the relevant period, nor did the tribunal, in its findings of fact and reasons for decision, give adequate detail as to why they restricted the relevant amount of eligible mortgage debt to £40,000. I appreciate the tribunal's difficulties, particularly as the claimant freely admits that she is somewhat confused about some of the transactions in 1986 onwards, but nevertheless I consider that I must set the tribunal's decision aside for the above reasons. I should add that at the hearing Mr Polland on behalf of the adjudication officer was not prepared to dissent from a suggestion that the tribunal's decision was defective in these respects. 

6. The new tribunal will need to look fully into the nature of the various transactions. The restriction to £40,000 appears to originate from a written statement (on Form A6) taken by the Department from the claimant on 28 February 1990 reading as follows,

"In January 1986 I took out a policy with Homeloans and Legal and General for £150,000 which was secured on          , Woodford Green. £40,000 of this was for the purchase of             (the rest of the purchase price came from the profits of the sale of my previous house in Chigwell) and £110,000 was to be invested in unit trusts - of this I took back £10,000 to live on. The way it was explained to me was that the profits made by the unit trust would be used to pay off the mortgage. This was not the case due to the stock market crash in October of that year. Unit trusts lost their value. The repayments on my mortgage varied according to the value of the unit trusts - some months the repayments were about £2,000, others they were about £5,000. In the end the whole of the £100,000 of unit trusts was eaten away by repayments made on the mortgage. I had an accident and was not able to work, so I remortgaged the property in January 1989 taking out an extra £10,000 (total £160,000). The arrears owing on this mortgage was so big that I had to remortgage again in January 1990 for £180,000." 

7. However at the hearing before me, the claimant stated as follows. She sold her house in Chigwell in 1986 for £182,000. Of that sum she invested £110,000 with the Legal and General in Unit Trusts. Of the balance of £72,000 there was left after payment of costs and expenses £65,000. She used that £65,000 to buy her new house i.e.         , Woodford Green. The total purchase price of that property was £215,000 and the balance due of £150,000 was obtained by her on a mortgage from Home Loans for £150,000. 

8. That is of course a different account from that apparently given by her in the statement to the Department's officer (see above) but I am satisfied that the claimant (who has had very considerable difficulties with an elderly and infirm husband and also had a serious road accident) could well have been confused in the statement she originally gave to the Department. She stated to me that the broker who advised on these matters in 1986 informed her that if she invested the £110,000 in unit trusts the income and capital appreciation from them would more than satisfy the repayments due on the £150,000 but that did not in fact transpire. However if in fact the £150,000 was wholly borrowed "for the purpose of .. acquiring an interest in the dwelling occupied as the home" (Income Support (General) Regulations 1987, Schedule 3, paragraph 7(3)) then the whole of the mortgage interest on £15,000 would be eligible to be taken into account for housing costs for income support purposes. 

9. The new tribunal will need to ascertain whether this was in fact the position. The claimant should take all possible steps to make available to the new tribunal the relevant documentation from the period in question and any subsequent documents. Her Solicitors should be able to give her assistance in this matter. So far as the remortgages are concerned, prima facie the amount of eligible interest on those would be confined to the amount apportioned to the £150,000 on the original loan (assuming that was all for the purchase of the house and not for some other purchase eg. for the purchase of unit trusts). But the new tribunal will need, if it becomes relevant, to look at the detailed provisions of paragraph 7 of Schedule 3 to the 1987 Regulations on that point. 

10. The new tribunal must reach its own conclusions of fact in this matter but there does seem to be a distinct possibility that there has been some misunderstanding as to date and that in truth the £150,000 mortgage money was all used for the purchase of the Woodford Green house and not merely £40,000. I should however record that the claimant was not able to explain to me how the figure of £40,000 came about and the new tribunal will need to look into this. 

11. I now turn to an entirely different matter which was before me as a result of a Direction by a Nominated Officer dated 16 July 1992, in the following terms, 

"The Adjudication Officer should be prepared at the hearing to deal with the question whether following the refusal of the Chairman [of the Social Security Appeal Tribunal] on 14 September 1991 to admit the claimant's application for an extension of time for an appeal against the Adjudication Officer's decision issued on 26 March 1990, it was open to the same Chairman on 16 October 1991 to admit the appeal having regard to Regulation 3(3) and (4) of the Social Security (Adjudication) Regulations 1986." 

12. Regulations 3(3) and 3(4) of the 1986 Regulations provide as follows, 

"Manner of making applications, appeals or references; and time limits 
3. (1)-(2) .........

(3) The time specified by this regulation and Schedule 2 for the making of any application, appeal or reference .. may be extended for special reasons, even though the time so specified may already have expired, and any application for an extension of time under this paragraph shall be made to and determined by the person or body to whom the application, appeal or reference is sought to be made or, in the case of a tribunal or Board, its chairman. 

(4) An application under paragraph (3) for an extension of time which has been refused may not be renewed." 

13. What occurred here is that the claimant sought to appeal late to the social security appeal tribunal and the matter was put to a chairman (on Form AT10) on 10 September 1991. The chairman's decision was "late appeal not admitted". The claimant then sent in further documentation to the tribunal clerk and asked for her application for an extension of time to be reconsidered. A regional chairman of social security appeal tribunals stated to the tribunal clerk, 

"It is, in the view of ITS regional and full-time chairman, possible for a chairman to reconsider his or her decision not to admit. Put the file back to [the chairman] for this purpose." 

14. The clerk accordingly put the matter back to the chairman on 11 October 1991. The chairman's decision dated 16 October 1991 was, "Appeal admitted. Letters dated 12.3.91; 22.8.91; 30.9.91 and 6.10.91 not available at time of previous decision.". 

15. Having heard submissions from Mr Polland at the hearing before me on 13 October 1992, my ruling on this matter is as follows. As a matter of general principle, the making of an interim or interlocutory decision eg. by a chairman of the social security appeal tribunal, is subject to reconsideration by that chairman particularly when new matters are drawn to his attention. This is in accordance with the practice of the Courts and of other tribunals (eg. Industrial Tribunals) - see for example the decision of a Divisional Court in R. v. British Railways Board, Ex parte Great Yarmouth Borough Council, The Times, 15 March 1983, where (to quote the summary of the case in 1983 Current Law Year Book at paragraph 2995) the Divisional Court said, 

"The Order [granting an extension of time] made ex parte was not a final order, but remained open for reconsideration inter partes." 

It equally follows in my view that a chairman's order granting or refusing an extension of time for a late appeal to a social security appeal tribunal can be subject to reconsideration whether given ex parte or inter partes. 

16. The provision in regulation 3(4) of the Social Security (Adjudication) Regulations 1986 that, "An application .. for an extension of time which has been refused may not be renewed" does not in my judgment prohibit a reconsideration by the chairman. It merely provides that a chairman is not obliged to consider a renewed application for extension of time. That is obviously necessary to prevent repeated applications. If however in a proper case the chairman does consider a further application for extension of time after an earlier refusal of such extension, then he is perfectly entitled to do so and to change his mind if he wishes to do so. If that were not so, clearly some grave injustices might be done, particularly bearing in mind that no appeal lies to the Commissioner or otherwise from a chairman's refusal of an extension of time. 
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