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1. The claimant is a single man now in his early 40s. He lives with and looks after his elderly and severely disabled father and has for some time been in receipt of an invalid care allowance in respect of him pursuant to section 37 of the Social Security Act 1975. On 12 March 1990 the claimant made a claim for income support. In that connection he was asked about his father's means. When the claimant decided, for reasons that he explained, not to give any information about that matter an adjudication officer decided that the claimant should be treated, pursuant to regulation 42(6) of the Income Support (General) Regulations 1987, as possessing earnings amounting to £88.80 per week (calculated on the basis of the least that it was thought it would cost the father for like care on a commercial basis). The result was that the claimant was not entitled to income support because his earnings, including the notional earnings, exceeded his so-called applicable amount. The claimant appealed to a social security appeal tribunal. They confirmed the adjudication officer's decision. He then appealed to the Commissioner. At the hearing of that appeal he was represented by Mr M. Rowland of Counsel instructed by the Child Poverty Action Group. The adjudication officer was represented by Mr J. Heath of the Office of the Solicitor to the Departments of Health and Social Security. 

2. The one issue in this case concerns the application of regulation 42(6) of the 1987 Regulations which provides - 

"(6) Where - 

(a) a claimant performs a service for another person; and

(b) that person makes no payment of earnings or pays less than that paid for a comparable employment in the area,

the adjudication officer shall treat the claimant as possessing such earnings (if any) as is reasonable for that employment unless the claimant satisfies him that the means of that person are insufficient for him to pay or to pay more for the service; but this paragraph shall not apply to a claimant who is engaged by a charitable or voluntary body or is a volunteer if the adjudication officer is satisfied that it is reasonable for him to provide his services free of charge."

It will immediately be seen that, once (a) and (b) of paragraph (6) are the case, the provision contains firstly a general rule then an exception to that rule and finally what is in effect a proviso which may assist a claimant notwithstanding that he is caught by the general rule and has not established the exception. There is no discretion in relation to the application of the general rule; where (a) and (b) are the case a claimant must be treated as possessing the earnings that are reasonable "for that employment". The claimant then has the opportunity of avoiding the application of the general rule if he can satisfy the adjudication officer in relation to the other person's means. If he fails to do that the general rule applies unless the adjudication officer is satisfied that it is reasonable for the claimant to provide his services free of charge. It was I think a failure to appreciate the three separate steps to which I have referred which led the tribunal in this case into error. I say that because what they did was to apply the same test both to the exception and the proviso; their conclusion was that because there was no information about the father's means they had no alternative but to hold that neither the exception nor the proviso were satisfied. That of course deprived the proviso of any function. The tribunal were correct in deciding that the claimant was not within the exception. They should then have considered whether in all the circumstances it was reasonable for the claimant to provide his services free of charge. Their failure to do that renders their decision erroneous in law and I accordingly allow this appeal and set the tribunal's decision aside. 

3. Before I deal with the question of the exercise of the discretion contained in the proviso I should mention two other matters. The first arises from the use of the words "performs a service" in paragraph (6)(a), and "employment" both in paragraph (6)(b) and in the general rule. The Court of Appeal in Sharrock v The Chief Adjudication Officer (26 March 1991) considered, in relation to regulation 4(3) of the Supplementary Benefit (Resources) Regulations 1981 (which was the parallel but somewhat differently worded provision for supplementary benefit purposes), whether the use of those same words meant that to fall within regulation 4(3) a formal perhaps contractual relationship was required. The facts in Sharrock were more or less identical to those in the present case and it was held that notwithstanding the suggestion of formal relationship conveyed by the words in question they did not exclude from the operation of the provision an informal family relationship. I have no doubt, as Mr Rowland conceded, that that is also true of regulation 42(6) of the Income Support Regulations. The other matter I should mention is that it has never been in issue that the claimant is a "volunteer" for the purposes of the application of the proviso. 

4. I now turn to the discretion contained in the proviso and the kinds of matters that may be taken into account in determining how it is to be exercised. I would have no doubt that though the sufficiency of the means of the father in this case is the crucial and indeed the only matter relevant to the application of the exception it is also relevant, but not exclusively so, to the application of the proviso. And where, as in this case, the father's means are not known because the claimant has not provided any information it is no doubt right to draw an appropriate inference which may but does not have to be that the father can very well afford to pay for "the service". It would in my view also be right to take account of the fact that this is a case of a son choosing to care for his severely disabled father - it must, on the scale of reasonableness, be more reasonable for a very close relative to provide his "services" free of charge than for someone who had no family connection to do so. And in relation to the reasonableness of a close relative providing his services free of charge it may be relevant to consider such matters as the expectations of the family members concerned, the basis on which they have reached the arrangement between them, their housing arrangements and why the carer gave up, if he did, his own employment. 

5. In Sharrock consideration was given to whether anomalous consequences of the application of the rule should be taken into account in the exercise of the discretion conferred by regulation 4(3) of the Resources Regulations. As to that matter Mann L.J. said (pages 7 to 8 of the transcript) - 

"The anomaly upon which Mr. Rowland principally relied is this. Let it be assumed that the discretion is exercised adversely to a mother such as Mrs. Sharrock. Then she has three options: 

(1) to cease providing the service; 

(2) to demand and receive the amount of the attributed payment; or 

(3) to do nothing and subsist at an income level below that which she would have if she did not render the service. 

Options (1) and (3) do not call for expansion, but as to option (2) it may be observed that, if the service is extended over more than 30 hours a week, as do the services performed for Andrew Sharrock, then the claimant would be in remunerative full time employment and not eligible for supplementary benefit at all regardless of her requirements (see the Act of 1976 section 6(1) and the Conditions of Entitlement Regulations 1981 Regulation 9).

......

Miss Caws suggested, and I agree, that an anomaly arising can be taken into account in the exercise of the discretion under Regulation 4(3). Thus, if the actual payment for 30 hours of service would be less than the claimant's requirements, this would on its face seem a good reason for not exercising the discretion against the claimant. Course 3 also does not necessarily present an anomaly, for the cared recipient of the service could assume a greater share of household expenditure, thereby mitigating the needs of the claimant, and such a mitigation would be the subject of disregard under Regulation 11(4)(k) which relates to housing contributions by non-dependant persons. 

As I have said, I am unable to construe the discretion as constrained in the circumstances of Mrs. Sharrock." 

So in Sharrock it was held to be right in relation to the exercise of the discretion to take account of anomalous consequences of exercising it against the claimant, but on the facts no anomaly was perceived. In the present case Mr Rowland contended that it would be an anomalous consequence of the exercise of the discretion against the claimant that if he were "to demand and receive the amount of the attributed payment" (to use the words of the second option referred to by Mann L.J. ) the claimant not only would not be entitled to income support but would also lose his invalid care allowance (because of the requirement, in section 37(1)(b) of the 1975 Act, that the carer should not be "gainfully employed" as defined by regulation 8 of the Social Security (Invalid Care Allowance) Regulations 1976). Whether that would be more of an anomaly than what Mann L.J. rejected as such in Sharrock is a matter for consideration. In that connection however it should be kept in mind that section 37(1)(b) suggests that invalid care allowance is intended precisely for this kind of claimant as opposed to the "professional" carer. 

6. In the previous two paragraphs I have dealt with some of the matters that are likely to be relevant to the exercise of the discretion contained in the proviso. There may be others. I have considered whether I should give the final decision myself but have decided not to do so because I have not seen the claimant and the circumstances would appear to need more thorough investigation having regard to the proper approach to the application of regulation 42(6) and the matters relevant to the exercise of the discretion to which I have referred. I therefore remit the case to another and differently constituted tribunal who must deal with it in accordance with the principles explained in this decision and, having taken account of the matters which I have said are likely to be relevant to the exercise of the discretion and any other such matters that they may think of for themselves, they must decide whether the discretion should be exercised for or against the claimant. 
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