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1. The claimant's appeal is allowed. The decision of the Norwich social security appeal tribunal dated 7 October 1992 is erroneous in point of law. I set that decision aside and refer this case to a differently constituted tribunal for determination. 

2. The claimant brings this appeal with the leave of a Commissioner. I heard it in the District Judge's room at Great Yarmouth County Court. The claimant appeared in person. The adjudication officer was represented by Mr Dominic Connolly of Counsel. 

3. The tribunal decided, by a majority, that the claimant and a woman to whom I shall refer as "Mrs B" were living together as an unmarried couple or, in other words, as husband and wife. The claimant's case had been that he was disabled and that the only relationship between him and Mrs B was that of patient and carer. 

4. As Mrs B had already been awarded income support in respect of both herself and the claimant, the effect of the tribunal's decision was that the claimant was not entitled to income support himself (see section 20(9) of the Social Security Act 1986 - now section 134 (2) of the Social Security Contributions and Benefits Act 1992). Technically, the tribunal erred in failing to relate their decision to any specific period but no one has suggested that the decision did not apply in respect of the whole period from the date of claim up to the date of the tribunal's decision. 

It might also have been better had the tribunal expressly stated that the claimant was not entitled to income support because that would have answered other issues raised by the claimant relating to the disability premium and carer's premium. Those are, however, minor matters. The claimant alleges more fundamental errors in the tribunal's decision. His submissions give rise to four separate issues. 

Breach of natural justice 
5. The claimant submits that .the chairman of the tribunal was biased. He says that the chairman argued with every point he made. That is not enough to show bias. It is better that a chairman (or any other member of a tribunal) should indicate doubts about a point made by a party so that the party has the opportunity to expand on the issue, rather than that he or she should sit silently disagreeing. The claimant also complains that the chairman appeared to favour the adjudication officer, giving the impression that he had discussed the matter with the adjudication officer before the hearing. He has no evidence of any such discussion but says that the chairman introduced the adjudication officer by explaining that she "was there to help the tribunal come to a decision". If that phrase was used, I have no doubt that the chairman meant only that the adjudication officer could be expected to make a disinterested submission and that any fair minded person would have understood that the tribunal would reach its own decision independently. An indication that the tribunal might rely on the adjudication officer for "help" can, however, suggest to those who are not fair minded that undue weight may be given to an adjudication officer's submission and such a manner of introduction may be felt to be less than ideal. The claimant also says that the adjudication officer had the opportunity to return to the tribunal's room after the hearing to discuss the case with the tribunal. However, he agrees that he has no reason to suppose that any such discussion took place. I entirely reject the claimant's contention that there was any breach of the rules of natural justice by the tribunal. 

Discrimination 
6. The claimant submits that he was being discriminated against because a man living with his sister or with another man would not be deprived of benefit. He argues that he was being discriminated against on the ground of sex and such discrimination is not lawful. It may be arguable that the treatment of the claimant amounted to discrimination on the ground of sex or of family status. However, even if there was such discrimination, it was not unlawful. The only English Act of Parliament of any relevance is the Sex Discrimination Act 1975. Any discrimination in the present case arises from the provisions of the Social Security Act 1986 and in particular section 20 (9) and the definition of "family" and "unmarried couple" in section 20(11) (see now section 134(2) and the definitions in section 137(1) of the 1992 Act). Section 20(9) of the 1986 Act provided:- 

"Except in prescribed circumstances the entitlement of one member of a family to any one income-related benefit excludes entitlement to that benefit for any other member for the same period" (my emphasis). 

The term "family" is defined to include, among others, "a married or unmarried couple". An "unmarried couple" is defined as "a man and woman who are not married to each other but are living together as husband and wife otherwise than in prescribed circumstances". Thus the Act expressly provides that a man is to be disentitled to an income-related benefit (such as income support) because a woman with whom he lives as husband and wife has been awarded that benefit. It is perfectly clear that any general prohibition against discrimination on the ground of sex such as is contained in Section 29(1) of the Sex Discrimination Act 1975 must be read as subject to the specific exception expressly authorised by the later Act of Parliament. The only conceivably relevant European Community legislation is Council Directive 79/7 (EEC) of 19 December 1978 on the progressive implementation of the principle of equal treatment for men and women in matters of social security. However, income support is not within the scope of that directive (see Jackson -v- Chief Adjudication Officer (joined cases C 63/91 and C 64/91) [1993] 2 WLR 658). I therefore reject the claimant's submission that he has been the victim of unlawful discrimination. 

Adequacy of reasons 
7. The claimant's third submission is that the tribunal gave inadequate reasons for their decision. Mr Connolly strongly supported this submission, arguing that the chairman had not adequately complied with the duty to give reasons imposed by regulation 25(2)(b) of the Social Security (Adjudication) Regulations 1986. Mr Connolly submitted that the tribunal's reasoning made it plain why they regarded the claimant as living in the same household as Mrs B and that they had also dealt adequately with the informal financial relationship between them. However, he argued that was not enough because in those respects there was nothing to distinguish the present case from R(SB) 35/85 where it had been held that two persons who were living together, in circumstances similar to those in the present case, were not doing so as husband and wife. 

8. I confess that at first I was reluctant to accept that submission. In paragraph 6.2 of the submission by the local adjudication officer it was said:- 

" Commissioner's decision R(SB) 17/81 which, I submit, applies equally to income support, has direct relevance to this appeal because it contains the criteria to be applied in deciding whether two persons are living together as husband and wife. The Commissioner said in paragraph 7 of that decision that these were: 

a. Members of the same household. The man must be living in the same household as the woman and will usually have no other home where he normally lives. This implies that the couple live together wholly, apart from absences necessary for the man's employment, visits to relatives etc. 

b. Stability. Living together as husband and wife clearly implies more than an occasional or very brief association. When a couple first live together, it may be clear from the start that the relationship is similar to that of husband and wife, eg the woman has taken the man's name and has borne his child, but in cases where the nature of the relationship is doubtful the [Department] will be prepared to continue the woman's benefit for a short time in order to avoid discouraging the formation of a stable relationship. 

c. Financial Support. In most husband and wife relationships one would expect to find financial support of one party by the other, or sharing of household expenses, but the absence of any such arrangements is not conclusive. 

d. Sexual Relationship. A sexual relationship is a normal and important part of a marriage and therefore of living together as husband and wife. But its absence does not necessarily prove that a couple are not living together as husband and wife nor does its presence prove that they are. The [Department's] officers are instructed not to question claimants upon the physical aspect of their relationship, though claimants may choose to make statements about it. 

e. Children. When a couple are caring for a child or children of their union, there is a strong presumption that they are living together as husband and wife. 

f. Public Acknowledgement. Whether the couple have represented themselves to other parties as husband and wife is relevant, but many couples living together do not wish to pretend that they are actually married, and the fact that they retain their identity publicly as unmarried person does not mean they cannot be regarded as living together as husband and wife." 

It seemed to me that, except in one respect, the tribunal had made clear findings in respect of such as those points (a) to (f) as might conceivably be relevant. As Mr Connolly conceded, the tribunal dealt adequately with points (a) and (c). In respect of point (e), the tribunal found that the parties had been living together since 1987. In respect of point (d), the tribunal found that there was no sexual relationship and I would have been prepared to accept that was intended to be a finding in the claimant's favour that there had not been such a relationship during the whole of the period under consideration by the tribunal. Point (e) had no application to this case. The claimant submitted that point (f) also had no application, but I take the view that the history of earlier claims in which the claimant and Mrs B had referred to each other as partners was material to point (f). The tribunal did not refer to that history in their reasons for their decision but they did record in their findings of fact that "[the claimant] agreed that Mrs [B] should claim for him". Recording that finding suggests that the tribunal did, as I do, regard the history of claims as being relevant. My initial concern about the tribunal's reasoning was that they did not deal expressly with the claimant's assertion that he only agreed that Mrs B should claim for him because he thought he had no choice. It is at least arguable that one cannot infer a rejection of the claimant's evidence from the rest of the tribunal's decision. 

9. Subject to that reservation, it seemed to me that the tribunal had given adequate reasons for their decision. Findings of fact are part of a tribunal's reasoning (see the language of regulation 31(4) of the 1986 Regulations) and, in a case where a tribunal must make a value judgement based on all the relevant circumstances, clear findings in respect of those circumstances is all that is required in the way of reasoning. That is because the parties then have all the material necessary to enable them to know whether or not the tribunal have erred in law (see Baron -v- Secretary of State for Social Services - reported as an Appendix to R(M) 6/86). 

10. However, upon further reflection, I have come to the conclusion that Mr Connolly's broader submission is right. The tribunal have not considered all the relevant issues because the points to which they were referred are inadequate. Indeed Woolf J, having been referred in Crake -v- Supplementary Benefits Commission [1982] 1 All E.R. 498 to an earlier version of those points clearly considered that it was wrong to describe them as "criteria"; he preferred to refer to them as "admirable signposts". I shall refer to them as such in the remainder of this decision. 

11. There is nothing in R(SB) 17/81 to suggest that all cases should be approached only by consideration of those "admirable signposts". The Commissioner was concerned only with the question whether they were consistent with existing case law relating to widow's benefit. In R(G) 3/71 it had been held:- 

" It is generally accepted that the question whether a woman is cohabiting with a man as his wife, within the meaning of the statute, requires an examination of three main matters: (1) their relationship in relation to sex: (2) their relationship in relation to money: and (3) their general relationship. Although all three are as a rule relevant, no single one of them is necessarily conclusive." 

In paragraph 11 of R(SB) 17/81, the Commissioner compared the "admirable signposts" with the yardstick adopted in R(G) 3/71. 

" First, it is axiomatic that the man and woman concerned must be living in the same household. This requirement is not spelt out specifically in decision R(G) 3/71, but only, in my judgement, because it is self evident. The second requirement contained in the handbook, namely 'stability' is covered by the parties' 'general relationship'. As for 'financial support' and 'sexual relationship' these are manifestly covered by criteria (2) and (1) respectively of decision R(G) 3/71. The existence of children is indicative of a sexual relation-ship and/or the general relationship of the man and woman. As regards 'public acknowledge-ment' this again goes to their general relationship. Accordingly, in my judgement, exactly the same criteria apply whether or not consideration is being given to a claim to supplementary benefit or to widow's benefit, and this approach has been adopted in R(G) 3/81." 

However, the fact that "stability" and "public acknowledgement" are relevant to the parties' "general relationship", does not mean that those are the only relevant matters. In my view the "admirable signposts" place a wholly inadequate emphasis on the significance of the parties' "general relationship". Indeed, it is arguable that it is the parties' "general relationship" that is of paramount importance and that their sexual relationship and their financial relationship are only relevant for the light they throw upon the general relationship. 

12. Furthermore, the "admirable signposts" set out in R(SB) 17/81 do not entirely reflect the current law. With the passing of supplementary benefit and its replacement by income support in 1988, the last part of point (b), beginning with the words "but in cases....", is no longer relevant. More seriously, point (d) makes no reference to the importance of there having been at some time a sexual relationship. In R(SB) 35/85, it was noted that the paragraph had been amended in later editions of the Supplementary Benefits Handbook. The Commissioner said at paragraphs 9 and 10:- 

" (3) The 1982 Edition contained an entirely different final sentence which I infer to have been inspired in part at least by the above cited passage from the judgement of Woolf J. It read: 

'However, if a couple have never had such a relationship it is most unlikely that they should be regarded as living together as husband and wife'. 

(4) However, the 1983 Edition appears to have 'watered that down' - the final sentence there is: 

'If a couple have never had such a relationship it may be wrong to regard them as living together as husband and wife'. 

10. It is no part of my jurisdiction to determine what the Department of Health and Social Security should or should not put into the Handbook. But I am aware of no case law authority or statutory provision which displaces the force of what Woolf J indicated; and if the Handbook is to continue to accord under the head of sexual relationship the 'neutral' treatment reflected by the 1984 Edition perhaps an attempt might be made to reflect elsewhere in it the gist of what he said as to a couple 'living together' being rather a starting point than a finishing point in the required evaluation, and as to what inquiry next lay." 

Woolf J did not actually deal specifically with the importance of their having been a sexual relationship. The 'above cited passage' was as follows : - 

" ....it is not sufficient in order to establish that a man and woman are living together as husband and wife to show that they are living in the same household. If there is the fact that they are living' in the same household, that may raise the question as to whether they are living together as man and wife. Indeed, in many circumstances it may be strong evidence to show that they are living together as man and wife. But in each case it is necessary to go on and ascertain in so far as it is possible why they are living together and in the same household. If there is an explanation which indicates that they are not there because they are living together as man and wife, then the position would be that they would not fall within paragraph 3(1) [of Schedule 1 to the Supplementary Benefits Act 1976]; they are not two persons living together as husband and wife. 

It is impossible to categorise all the explanations which would be sufficient to mean that paragraph 3(1) is inapplicable. But it seems to me that if the reason that someone goes to live in the same household as another person is to look after that person because they are ill or incapable for some other reason of managing their affairs, that in ordinary parlance is not what you would describe as going to live together as husband and wife as required by the paragraph." 

It is arguable that the 1983 Edition of the Supplementary Benefits Handbook more accurately reflected what Woolf J actually said than the 1982 Edition did. Nevertheless, it does seem to me that there must be strong alternative grounds for holding a relationship to be akin to be that of a husband and wife when there has never been an sexual relationship, because the absence of such a relationship in the past does suggest that the parties may be living together for reasons other than a particularly strong personal relationship. 

13. I also have strong reservations about the last sentence of point (d) of the "admirable signposts". I asked Mr Connolly how, if, as he accepted, the parties' relationship as to sex was an important consideration when determining whether they were living together as husband and wife, those charged with investigating the facts could properly be instructed not to ask about the physical aspects of the relationship. Mr Connolly said that a policy decision had been taken although he conceded that the instruction was, to use his words, "detrimental to the administration of the law". In my view, the instruction is inappropriate in an inquisitorial system and, where relevant - information is not volunteered, questions may have to be asked by the Department's officers and, on appeal, by tribunals. 

14. In any event, I accept the submissions of both the claimant and Mr Connolly to the effect that the tribunal have erred in failing to record adequate findings in respect of the general relationship between the claimant and Mrs B. They should consider why the parties are living together. 

The ultimate decision 
15. The claimant's final submission is that it is clear that he and Mrs B are not living together as husband and wife and that I should therefore substitute a decision to that effect for the tribunal's decision. Mr Connolly, however, submitted that there was evidence upon which it could be determined that the claimant and Mrs B were living together as husband and wife and that I should refer the case to a tribunal rather than deciding it myself. 

16. In my view this is precisely the sort of case that ought to be determined by a tribunal unless the answer is absolutely clear. A tribunal has two lay members as well as the lawyer chairman and their contribution is invaluable where value judgements of the type necessary in this sort of case are required or where there may be questions as to the veracity of witnesses. I am particularly conscious of the fact that the last tribunal were divided in their views. I have concluded that I should refer this case to a differently constituted tribunal. 

17. The claimant relied on R(SB) 35/85 and submitted that the present case was indistinguishable from it. However, there are gaps in the evidence in the present case and in my view it may well be distinguishable from R(SB) 35/85. The tribunal have not dealt adequately with the general relationship between the claimant and Mrs B. The oral evidence must, of course, be tested against objectively verifiable evidence. Of particular relevance in this case is the history of claims. If the claimant and Mrs B described each other as partners, and it is not accepted that they did so under protest, it seems to me that that would be clear evidence upon which a tribunal could decide that their relationship was more than that of patient and carer. The tribunal to whom this case is referred may also wish to consider the precise circumstances in which the claimant came to live with Mrs B and the extent to which he needs care from her. He receives the higher rate of the mobility component of Disability Living Allowance and only the lowest rate of the care component. 

18. It will also be relevant for the tribunal to ask whether the claimant and Mrs B have ever had a sexual relationship. However, even if the tribunal finds that the claimant has never had a sexual relationship with Mrs B, this may be one of those cases where the absence of such a relationship is not fatal to the adjudication officer's case. The chairman of the last tribunal recorded the following evidence from the claimant: - 

" He volunteered the information that they had no intimate sexual relationship. He accepted that they slept in the same bed. However, he said that Mrs [B] goes early to bed and he then goes to bed at about 3am. When he goes to bed she gets up and sleeps in the living room" 

The claimant has not disputed the accuracy of that note. He tells me that he and Mrs B had been trying to move to a two bedroomed accommodation but only since shortly before the tribunal hearing. It seems to me that, in this day and age, sharing a bed even at different times, does suggest a degree of intimacy or a surrender of dignity that could, when taken with other evidence, properly be regarded as connoting a relationship akin to that of husband and wife. Obviously, the sharing of a bed as a very short term expedient might be viewed differently, but this was an arrangement that had been going on for years. It is the sort of situation that might give rise to the "unlikely" finding that a couple are living together as husband and wife despite never having had a sexual relationship. That would be a matter for the tribunal to consider when they have heard any explanation offered by the claimant. 

19. I draw attention to the reference in paragraphs 5.5 of the adjudication officer's submission to the last tribunal that suggests that the issue in this case has previously been determined, in respect of a different period, by another tribunal. If that is so, the decision of that tribunal should be available to, although it will not be binding upon, the tribunal which now hears this case.
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