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SOCIAL SECURITY ACT 1986 
SOCIAL SECURITY ADMINISTRATION ACT 1992 
APPEAL FROM DECISION OF SOCIAL SECURITY APPEAL TRIBUNAL ON A QUESTION OF LAW 
DECISION OF THE SOCIAL SECURITY COMMISSIONER 
1. The adjudication officer's appeal is allowed. The decision of the Maidstone social security appeal tribunal dated 16 October 1992 is erroneous in point of law, for the reasons given below, and I set it aside. I have found it expedient to make further findings of fact and to give the decision on the appeal (Social Security Administration Act 1992, section 23(7)(a)(ii)). My decision is set out in paragraph 2 below. 

2. My decision is that-

(a) the decision of the Adjudication officer awarding income support from 14 January 1992 falls to be reviewed on the ground that it was erroneous in point of law (Social Security Act 1975, section 104(1A)); and 

(b) the revised decision on review is that the claimant's entitlement to income support from 14 January 1992 until the last benefit week in which a payment from one of his lodgers was due to be paid is to be calculated on the basis that £23 out of each weekly payment of £70 is to be taken into account as income other than earnings within regulation 40 of the Income Support (General) Regulations 1987, and for any subsequent benefit weeks up to 16 September 1992 on the basis that the claimant had no income. 

The extent (if any) of the claimant's entitlement to income support in each week of the period covered by my decision is to be calculated by the adjudication officer on the basis set out above. If there is any disagreement as to the results of the calculation made on that basis the appeal is to be restored to a Commissioner for further decision. If any element of my decision is based on mistake as to or ignorance of some material fact, then the adjudication officer may review the decision under section 25(1) of the Social Security Administration Act 1992. 

The background 
3. The claimant claimed income support on 13 February 1992. On the claim form he state that he shared his rented accommodation with two other people who each paid him £70 per week. However, benefit was awarded from 14 February 1992 without taking that income into account. On 2 June 1992, the local authority informed the Department of Social Security that the claimant had two "lodgers", each paying £70 per week rent. Copies of the "lodgers'" housing benefit claim forms were attached, which showed that one had moved in on 22 September 1991 and the other on 17 December 1991. Both had said that they had their own bedroom and shared the use of living room, kitchen, bathroom and toilet. Following receipt of that information, the adjudication officer re-examined the claimant's case. On 2 June 1992 he apparently reviewed the decision awarding benefit on the ground of error of law under section 104(1A) of the Social Security Act 1975 and, according to the first page of the form AT2, issued the decision that the claimant was not entitled to income support from 14 January 1992 because his income exceeded his applicable amount. 

4. The claimant appealed, arguing that the flat was for three people, with the agreement (plus fuel and telephone bills) being in his name. The contribution to the rent from the other two was simply passed straight on to his landlord. The claimant sent in a copy of the first page of his tenancy agreement, which shows that he had an assured shorthold tenancy for one year from 17 September 1991 at a rent of £525 per month. The adjudication officer's written submission on form AT2 was that, since the payments made by the tenants included heating, only £24.10 per week could be disregarded from the income of £140 under paragraph 19 of Schedule 9 to the Income Support (General) Regulations 1987 ("Schedule 9"). The claimant's weekly income therefore exceeded his applicable amount of £39.65 as a single claimant aged 25 and over. 

The appeal tribunal's decision 
5. The claimant attended the hearing before the appeal tribunal on 16 October 1992. The case he put forward was that the £140 was not income; it was the other two occupants' contribution to their share of the rent. The appeal tribunal's decision was that: 

"The sum of £140 per week paid to [the claimant] by his 'lodgers' is not part of his income and should not be taken into account when assessing his entitlement to Income Support. Leave to refer the matter back to the Tribunal in the event of a recalculation of Income Support not being agreed." 

The findings of fact recorded were: 

"At all material times [the claimant's] circumstances were as set out on the Summary of Facts with the addition that he occupied the accommodation with two lodgers who made contributions towards outgoings including the rent. Those contributions amounted to £70 per week per tenant and in this respect [the claimant] was merely a conduit for those monies which were applied to joint outgoings." 

The reasons for decision recorded (incorporating the correction of a typing error later pointed out by the chairman) were: 

"This case turns on the question as to whether the monies paid to [the claimant] by those who shared the accommodation with him should be treated as income. Since the parties had agreed the equitable contributions to be made in respect of outgoings including rent it is clear to the tribunal that this was not income that [the claimant] was free to dispose of as he wished but was committed to applying it to his colleagues defined liabilities." 

Subsequent Proceedings 
6. The adjudication officer applied for leave to appeal to the Social Security Commissioner on the ground that the appeal tribunal had erred in law in finding that rent paid to the claimant under a contractual obligation was not the claimant's income. Leave was granted by the appeal tribunal chairman. The submission dated 12 January 1993 by the adjudication officer then concerned with appeal was that the evidence showed clearly that the claimant and the two tenants were not "flatmates" sharing expenses. Rather, it showed that the claimant was solely responsible for the rent and the other outgoings on his flat and that he had entered into a contract with the two tenants as their landlord. He added a calculation showing that the claimant would be better off being treated as a landlord rather than as a flat-sharer, once the proper entitlement to housing benefit was taken into account. In reply the claimant relied on the common sense decision of the appeal tribunal. His request for an oral hearing of the appeal was granted. 

7. An oral hearing took place before me on 13 October 1993. The claimant was present and gave a good deal of detailed evidence, which I shall mention when giving my decision. The adjudication officer was represented by Mr G Roe of Central Adjudication Services. Mr Roe adopted the submission dated 12 January 1993 that the finding that there was joint liability for rent was not borne out by the evidence, and submitted that the appeal tribunal also erred in law in failing to mention the legislation on the disregarding of income. If the appeal tribunal relied on paragraph 18 of Schedule 9, it erred in doing so, because the circumstances did not fall within the terms of paragraph 18. At the least, the appeal tribunal failed to make its reasoning clear. Mr Roe emphasised that by virtue of regulation 40 of the Income Support (General) Regulations 1987 all income would be taken into account unless specifically disregarded under Schedule 9. He made detailed submissions on the inter-relationship of paragraphs 18 and 19 of Schedule 9, it being clear that paragraph 20 did not apply since the claimant did not provide board and lodging accommodation. 

8. At the dates in issue those paragraphs provided for the following payments of income other than earnings to be disregarded: 

"18. Any payment made to the claimant by a person who normally resides with the claimant which is a contribution towards his living and accommodation costs except a payment to which paragraph 19 or 20 applies. 

19. Where the claimant occupies a dwelling as his home which is also occupied by a person other than one to whom paragraph 18 refers and that person is contractually liable to make payments in respect of his occupation of the dwelling to the claimant-- 

(a) £4 of any payment made by that person; and 

(b) a further £8.60 where that payment is inclusive of an amount for heating. 

20. Where the claimant occupies a dwelling as his home and he provides in that dwelling board and lodging accommodation-- 

(a) £20 of any payment for that accommodation made by the person to whom it is provided; and 

(b) where any such payment exceeds £20.00, 50 per cent. of the excess." 

"Dwelling occupied as the home" is defined in regulation 2 (1) as : 

"the dwelling together with any garage, garden and outbuildings, normally occupied by the claimant as his home including any premises not so occupied which it is impracticable or unreasonable to sell separately..." 

9. Mr Roe submitted that paragraphs 18 and 19 are mutually exclusive and that they apply to different kinds of people and relationships. He submitted that paragraph 19 applies where an occupant of the claimant's home is under a contractual liability to make payments for his accommodation (other than board and lodging accommodation: paragraph 20) and that paragraph 18 applies where an occupant of the claimant's home makes payments to the claimant, but does not come within paragraph 19 or 20. It would be absurd if a payment made by a tenant to a resident landlord could be disregarded under paragraph 18. Mr Roe submitted that it should first be asked whether paragraph 19 applies and that it did in the claimant's case. The tenants did occupy the dwelling occupied as the claimant's home. There was joint occupation of common parts, and the tenant's individual rooms were part of that dwelling because they could not be realised separately. They were not persons to whom paragraph 18 referred because they were under a contractual liability to the claimant. Therefore, only the fixed disregard in paragraph 19 was applicable. Paragraph 18 was then not applicable because the payments made by the tenants were payments to which regulation 19 applied. Mr Roe submitted that when paragraph 18 did apply, the disregard was limited to the amount of the household expenses which are used for the payer's living and accommodation costs (relying on the decision on Commissioner's file CIS/422/1992), so that any contribution in excess of those costs was not to be disregarded. If paragraph 18 were to be applied in the present case, the calculations made in paragraph 6 of the adjudication officer's submission dated 12 January 1993 showed that each tenant's weekly share of the household costs was £44.47. 

10. I raised the question of whether "gross income" to be taken into account by virtue of regulation 40(1) of the Income Support (General) Regulations 1987 referred to the full amount of any payment of income or to that amount after deducting the necessary expenses of gaining that income, and mentioned Commissioners' decisions R(SB) 7/83, CSB/674/1983 and R(SB) 20/84. Mr Roe made some general submissions on that point, and considered that there would be difficulty in interpreting paragraphs 18 and 19 if the second meaning was correct. It was agreed that if paragraph 19 was applicable, there was a live issue as to the proper interpretation of "gross income" in regulation 40 (1). In those circumstances I directed that the adjudication officer should make a further written submission on the point, in the hope that no further hearing would be necessary. Mr Roe made a detailed submission dated 2 December 1993, arguing in brief that "gross" in the context of the Income Support (General) Regulations 1987, and in particular of the detailed provisions in Schedule 9, means without the deduction of necessary expenses, so that only amounts specifically mentioned in Schedule 9 can be disregarded. It was submitted that the decision on Commissioner's file CIS/25/1989 was wrongly decided. The claimant in his observations in reply relied again on the application of common sense. He requested a further oral hearing. Since the meaning of "gross income" was to be raised in an oral hearing of some other appeals, I granted that request, so that the present case could be dealt with at the same time. I also directed that at the oral hearing argument should be directed to a number of other points which I considered might possibly go in the claimant's favour. I mention those points below in explaining my decision on the appeal. 

11. The further oral hearing took place on 28 April 1994. The claimant attended. The adjudication officer was represented by Mr S M Cooper of the Office of the Solicitor to the Department of Social Security and by Mr Roe. I am grateful for the succinct oral submissions, backed up by a very helpful skeleton argument, on behalf of the adjudication officer. As it turned out, the arrangement of the three appeals heard together meant that the claimant had to sit through a long and wearying day of argument before the facts of his case were reached. I am particularly grateful for the good humour which he brought to bear on matters which he saw as increasingly divorced from the realities of his case and the trenchant way in which he put forward his point of view. Mr Cooper's submission on "gross income" was essentially the same as that put forward in CIS/563/1991 (heard immediately before the present appeal), and on paragraphs 18 and 19 of Schedule 9 adopted Mr Roe's earlier submissions. 

Was the appeal tribunal's decision erroneous in point of law? 
12. I have concluded that the appeal tribunal of 16 October 1992 did err in law, essentially because it failed to give an adequate explanation of the reasons for its decision. It did not refer to any of the legislation governing the treatment of income and did not make it clear whether it regarded the claimant and the other two occupants of his home as having a joint liability for outgoings and, if so, how that conclusion was justified on the evidence before it. The appeal tribunal may have regarded the £140 as held on trust by the claimant to be applied only for the purpose of meeting outgoings, but if that was its approach, it was not explained, nor was the point that £140 exceeded the weekly outgoings on the flat addressed. Therefore, the appeal tribunal was in breach of regulation 25(2)(b) of the Social Security (Adjudication) Regulations 1986 and I must set its decision aside for that reason, without the need to explore any other errors. I have had the benefit of taking evidence from the claimant of the circumstances. No more evidence is likely to be forthcoming and the essential dispute is one of law. I consider it expedient for me to make further findings of fact and to give the decision on the claimant's appeal. That decision is set out in paragraph 2 above, and I give my reasons for that decision below. 

The Commissioner's decision on the appeal 
13. It will be helpful if I set out my conclusions on the two major legal questions in issue, before going on to deal with the specifics of the claimant's case. First, I have concluded in CIS/563/1991, after considering all the relevant legislation, including that in point in this case, that in regulation 40(1) and (2) of the Income Support (General) Regulations 1987 "gross income" refers to payments of income without the deduction of the necessary expenses incurred in gaining that income. For the reasons set out at great length in paragraphs 25 to 34 of my decision in that case (a copy of which is attached to this decision), I adopt that conclusion here. Second, I agree with Mr Roe that paragraphs 18 and 19 of Schedule 9 are mutually exclusive, but I reject the criterion which he put forward as providing the dividing line. I conclude that the criterion is not whether or not a payment for accommodation is made under a contractual obligation, but is whether or not the payment is made by a person who normally resides with the claimant. The reasoning leading to that conclusion needs to be spelled out carefully. 

14. Paragraphs 18 to 20 of Schedule 9 are set out in paragraph 8 above. The relationship of paragraph 20 to paragraphs 18 and 19 seems tolerably clear (although I must not be taken to be expressing a decided view). Where a payment falls within paragraph 20, paragraph 18 does not apply. Although a payment could fall within both paragraph 19 and paragraph 20, it does not matter that there is not provision for choosing between them, for a claimant can simply take advantage of the more generous disregard in paragraph 20 when the conditions of that paragraph are met. Since one thing which is clear in the present case is that the claimant did not provide board and lodging accommodation I need say no more about paragraph 20. The problem arises in the relationship between paragraph 18 and paragraph 19, because each paragraph contains a reference to the other which at first sight seems to send a claimant round and round in a circle from which there is no escape. Paragraph 18 only applies when paragraph 19 does not, (and paragraph 19 only applies when paragraph 18 does not. Mr Roe submitted that the circle must be broken by making the criterion as between paragraph 18 and paragraph 19 whether or not the payment for accommodation in the claimant's home was made under a contractual obligation. However, I have concluded that on closer analysis there is not a circular process of cross- references and that Mr Roe's solution is not permissible. Paragraph 18 applies to any contribution towards living and accommodation expenses made by a person who normally resides with the claimant, but not to a payment to which paragraph 19 applies. Paragraph 19 applies to a payment for accommodation made under a contractual liability by a person who is an occupant of the claimant's home, but not to a payment made by a person other than one to whom paragraph 19 refers. Thus the exclusion in paragraph 19 is not in terms of whether paragraph 18 applies to a payment, but in terms of whether the person who makes the payment is within the category referred to in paragraph 18. A person referred to in paragraph 18 is a person who normally resides with the claimant. The effect, therefore, is that paragraph 18 applies to a payment made by a person who normally resides with the claimant if its other conditions are met. Paragraph 19 applies to a payment made by a person who does not normally reside with the claimant, although occupying at least part of the claimant's home, if its other conditions are met. That means that the exclusion in paragraph 18 of payments to which paragraph 19 applies is unnecessary, because payments made by persons who do not normally reside with the claimant cannot come within paragraph 19. However, I think that the inclusion of those excluding words in paragraph 18 Can be attributed to an excess of caution in trying to spell out the lack of overlap between paragraph 18 and paragraph 19 and I am not troubled that the construction I have given to the provisions gives those words no other purpose. I also consider that that construction flows from the plain words of the two paragraphs and creates a logical and workable result. Whether that result is one which makes sense in policy terms is not my concern. 

15. In my view, the words "a person who normally resides with claimant" have no special technical legal meaning and should be given their ordinary, everyday meaning. The same view was taken as long ago as the decision of the House of Lords in Levene v Inland Revenue Commissioners [1928] AC 217 on the meaning of the word "reside" and in the Rent Act cases on when a member of a deceased tenant's family had been "residing with" the tenant so as to be able to succeed to the statutory tenancy. The consequence is that the question of whether a person does normally reside with a claimant is essentially one of fact for whatever adjudicating authority is determining the issue. There is therefore nothing to be gained by analysing the factual decisions made in other cases in other statutory contexts. Some points emerge from the particular statutory context of paragraph 18 of Schedule 9. The words "person who normally resides with the claimant" were added to paragraph 18 by way of amendment in December 1988, in substitution for the words "member of his [the claimant's] household". The test from the date of the amendment may thus be assumed to be different from that of membership of the claimant's household. It is also relevant that the basic definition of non-dependant in regulation 3 of the Income Support (General) Regulations 1987 is in terms of whether a person normally resides with the claimant. There is some spelling out of the meaning of that test for the specific purpose of regulation 3. For instance, regulation 3(4) and (5), as in force up to 10 April 1989, provided: 

"(4) For the purposes of this regulation a person resides with another only if they share any accommodation except a bathroom, a lavatory or a communal area. 

(5) In this regulation 'communal area' means any area (other than rooms) of common access (including halls and passageways) and rooms of common use in sheltered accommodation." 

More important, regulation 3 excepts certain classes of person from the definition of non-dependant. Those exceptions have been subject to considerable amendment, but, at the date on which the words "person who normally resides with the claimant" were added to paragraph 18 of Schedule 9, included "any person who is liable to make payments in respect of his occupation of the [claimant's] dwelling to the claimant or the claimant's partner" (regulation 3(2)(d). Regulation 3(2)(d) was subject to paragraph (3), but that only required those in board and lodging accommodation or hostels to be treated as non-dependants. The existence of I regulation 3(2)(d) seems to suggest that the draftsman of the Income Support (General) Regulations 1987 considered that someone I who was liable to make payments to the claimant for his occupation of the claimant's home was capable of coming within the test of normally residing with the claimant. If that were not so, no exception would have been necessary. That is the statutory context in which the draftsman of the December 1988 amendment to paragraph 18 of Schedule 9 chose to use the phrase "person who normally resides with the claimant" rather than some other, more restrictive phrase. 

16. In the skeleton argument which he adopted at the oral hearing on 28 April 1994, Mr Cooper submitted that a payment which a person is contractually liable to pay for the occupation of a part of the claimant's home could not be "a contribution towards his living and accommodation costs", in that it was a payment of an essentially different kind. I reject that submission. I note to begin with that the definition of "payment" in regulation 2(1) of the Income Support Regulations includes a part of a payment. The context of paragraph 18 does not indicate any contrary intention, so that the disregard may apply to a part of a payment in so far as it represents a contribution towards the person's living and accommodation costs, in the sense of what has to be spent by the claimant on providing accommodation and other services to the person concerned. That conclusion is consistent with the decision in the appeal on Commissioner's file CIS/422/1992, where it was held that the whole of a payment made to the claimant by her son could not be disregarded under paragraph 18 because it covered many of her own living and accommodation expenses as well as his. The Commissioner. suggested, although it does not seem to have been strictly necessary to his decision, that there could be an "apportionment" under paragraph 18 to identify the amount related to the son's living and accommodation costs. I find the statutory basis for such an apportionment to stem from the definition of "payment" which I have mentioned above. I add that I agree with Commissioner in CIS/422/1992 that the word "his" in the phrase "his living and accommodation costs" is a reference to the payer's costs, not to the payee's. Given that paragraph 18 may apply to a part of a payment and that the dividing line between paragraph 18 and paragraph 19 is not fixed by the presence or absence of a contractual liability, I can see no reason to restrict the application of paragraph 18 to payments which are not made under a legal liability of some kind. The phrase "contribution towards his living and accommodation costs" is perhaps not the first one that would normally be chosen to describe a payment made under a contractual liability, but it is used to describe a broad category of different kinds of payment made by different kinds of people. In its context I consider that it should have a broad rather than a restrictive meaning. 

17. Having dealt with those matters of law, I must now deal with the questions which arise on the facts of this particular case. The first is whether it has been shown that there are grounds to review the adjudication officer's decision awarding the claimant income support from 14 February 1992. There was no change of circumstances until the claimant's own tenancy expired at the end of the 12 month term. Since the claimant had mentioned the presence of the two "lodgers" and the rent they paid, it cannot be said that the adjudication officer's decision was given in ignorance of or under a mistake as to those material facts. However, on that basis the adjudication officer's decision must have been erroneous in point of law, either in operating on a consciously adopted wrong legal basis or in coming to a decision which, on the evidence, no person properly instructed as to the law could have reached. On any footing, the claimant's income from the "lodgers" had to be taken into account. Therefore, a ground of review under section 104(1A) of the Social Security Act 1975 (section 25(2) of the Social Security Administration Act 1992) has been shown, which is operative from 14 February 1992. 

18. The next question is whether the adjudication officer has proved that the revised decision on review should be less favourable to the claimant than that originally made. That requires consideration of the proper treatment under the income support legislation of the income from the two "lodgers" so long as that income continued. In principle, in determining now an appeal from the adjudication officer's decision on review, the period in issue before me extends from the operative date of the review down to today's date and the decision may determine that there is no entitlement for weeks immediately following the operative date of the review, but that there is entitlement in a subsequent week or weeks. The submissions in the present case have not dealt with the period in issue. Therefore, I merely refer to paragraph 13 of my decision in the appeal on Commissioner's file CIS/563/1993 (nb, not CIS/563/1991). I have very little evidence of the claimant's circumstances after the 12 month assured shorthold tenancy expired on 16 September 1992, and consequently the income from the "lodgers" must have ceased (if it had not ceased earlier) or as to any subsequent entitlement to benefit of any kind. The claimant told the appeal tribunal of 16 October 1992 that he was at that date living in sheltered accommodation. I assume that a claim for income support was made on the change of address, which one would expect to have been successful. The award of income support on such a claim would terminate the running of the claim of 14 February 1991 (see paragraph 11 of R(S) 1/83). In those circumstances, I shall restrict my decision to the period up to 16 September 1992. That was the only period under discussion in the appeal, and I do not wish to impose any further delay in giving the final decision by seeking any more information. If my assumption is wrong, my decision is open to review by an adjudication officer on the ground of ignorance of or mistake as to a material fact (Social Security Administration Act 1992, section 25(1)). 

19. In order to determine what the proper treatment of the income from the "lodgers" is, I must make what findings of fact are possible about that income, in addition to adopting the bare outline of the circumstances set out in paragraph 3 above. I accept the claimant's evidence given at the oral hearing on 13 October 1993 of the nature of the arrangements he made with the "lodgers". That evidence was that after he had taken the 12 month tenancy of his three-bedroomed flat, he moved his own furniture in and had the kitchen and bathroom painted. He bought some extra furniture and household equipment, such as a television, a record-player, rugs, crockery and cutlery. He also bought bedding in order to equip the beds in the two bedrooms other than his own. The claimant made agreements with one "lodger" in September 1991 and the other in December 1991. Each had their own bedroom, and shared the use of the living room, kitchen, bathroom and lavatory. The rent of £70 each per week covered all heating, lighting and hot water and the claimant did all the laundry for the "lodgers", including their clothes as well as the bedding. The claimant supplied all the ordinary day to day replacements of items like light bulbs and was responsible for repairs. Each person bought their own food, which was kept separately in the kitchen, and did their own cooking. The claimant cleaned all of the flat apart from the "lodgers'" bedrooms, which were their own responsibility. He was liable for and paid outgoings such as water rates and gas and electricity bills. Documents submitted by the claimant to the appeal tribunal of 16 October 1992 apparently showed water rates for the year commencing 1 April 1992 to be at the annual rate of £132.47 and the monthly outgoings on gas and electricity from similar dates under monthly payment schemes to be £17 and £25 respectively. I am content to accept those figures as relating to the period from 14 February 1992 onwards. They convert to a weekly figure of £12.24 and the monthly rent paid by the claimant converts to a weekly figure of £121.16 (see paragraph 6 of the adjudication officer's submission dated 12 January 1993). It appears that there was no written agreement between the claimant and the lodgers as to the terms of their occupation. The photocopies of the rent books included in the papers before me show virtually nothing, but I accept the claimant's evidence that the rent books merely recorded payments of rent received. The claimant regarded each "lodger's" bedroom as for their own use only, but it appears to me, especially having regard to the range of services provided by the claimant, that he did not grant exclusive possession of each bedroom to the "lodger" concerned . 

20. On those findings of fact, I am satisfied that the income from the "lodgers" was income other than earnings within regulation 40 of the Income Support Regulations. Mr Cooper, partly in response to my direction, submitted that, while it was for the adjudicating authorities to determine whether a claimant is a self-employed earner (R(FC) 2/90), the evidence pointed against the claimant in the present case having rented out the rooms in his flat in the course of a business. I accept that submission and need say no more about the difficulties if the income were to be treated as earnings from self-employment. I am also satisfied that the income was not derived from capital and to be treated as capital by virtue of regulation 48(4) of the Income Support (General) Regulations 1987. I do not think that the claimant's limited interest as a tenant under a 12 month assured shorthold tenancy could be described as a capital asset, but in any case the income from letting of a few rooms within the premises let to the claimant cannot be described as "derived from" the claimant's tenancy. Nor is there any room in the contractual arrangement between the claimant and his "lodgers" for the argument which may have been adopted by the appeal tribunal of 16 October 1992, that the payments were made to the claimant on trust to be used for the sole purpose of passing them on to his landlord. Thus, by virtue of regulation 40(1) the claimant's "gross income" was to be taken into account, subject to the disregards specified in Schedule 9. Applying the conclusion which I have reached in CIS/563/1991 as to the meaning of "gross income", that means that the income of £140 per week from the claimant's "lodgers" had to be taken into account except to the extent that it was disregarded under Schedule 9. 

21. The main provisions of Schedule 9 which might be applicable are paragraphs 18 and 19. As I have concluded in paragraph 14 above, in order to determine which applies, I must determine whether the "lodgers" normally resided with the claimant, taking the ordinary meaning of those words. On the findings of fact made in paragraph 19 above, I conclude that from 14 January 1992 onwards, until the claimant gave up his own tenancy on the expiry of the 12 month term, the "lodgers" normally resided with the claimant. Their residence was clearly at the same address as the claimant, and was sufficiently settled that it was normal for them. There was no evidence, for instance, that they had any other home. That is not in itself enough to show that they normally resided with the claimant, rather than just in the dwelling which was also the claimant's home. However, in my view the degree of sharing of accommodation and the degree of services provided by the claimant, together with the fact that the claimant did not part with exclusive possession of any part of his flat, was sufficient that the "lodgers" did reside with the claimant. Therefore, the payments made by the "lodgers" were not payments to which paragraph 19 applies and the exception in paragraph 18 does not apply. For the reasons given in paragraph 16 above, I conclude that such part of each payment as went to meeting the "lodger's" living and accommodation costs falls to be disregarded under paragraph 18 of Schedule 9. There are considerable difficulties in identifying what part of each weekly payment of £70 went to meet the costs incurred by the claimant in providing accommodation and other services. A suggestion made by the adjudication officer in paragraph 6 of the submission dated 12 January 1993 is to take the total weekly outgoings on rent to the claimant's landlord, water rates, gas and electricity bills (£133.40) and divide that by three. That produces a figure of £44.47. It could then be said that the excess over that figure in each £70 payment went beyond meeting what the claimant had to spend on providing accommodation and other services. I adopt that general method, because the benefit of those outgoings seems to have been shared more or less equally. However, the claimant had some other expenses involved in the doing of the laundry (eg washing powder) and routine replacements and repairs, which were related to the "lodgers'" living and accommodation costs. The limited evidence available to me does not permit any costing of the time devoted by the claimant to providing services or of the depreciation in any items provided by the claimant, so that I do not have to decide whether "costs" in paragraph 18 is restricted to actual expenditure incurred by the claimant. On that basis, and very much as a matter of impression, I have concluded that £47.00 out of each payment of £70 went to meeting the costs incurred by the claimant in providing accommodation and other relevant services. That leaves £23.00 out of each payment untouched by the paragraph 18 disregard and to be taken into account under regulation 40 of the Income Support (General) Regulations 1987. 

22. I should consider whether any other provision of Schedule 9 might apply in addition to or as a more extensive alternative to paragraph 18. Under paragraph 1 any amount paid by way of income tax on income which is taken into under regulation 40 is to be disregarded. In the present case there is no evidence of any income tax having been paid by the claimant on the income from his "lodgers", so that paragraph 1 cannot be applied. I raised the possibility of paragraph 30(d) applying. The provision is to disregard: 

"Except where paragraph 29 applies, any payment made to the claimant which is intended and used as a contribution towards-- 

(d) his rent in respect of the dwelling occupied by him as his home but only to the extent that it is not met by housing benefit; or [not relevant];" 

Although the literal words of paragraph 30(d) would seem to cover payments made under a contractual liability by a sub-tenant or licensee of a tenant, I accept Mr Cooper's submission that, in view of the specific provision made in paragraphs 18, 19 and 20 of Schedule 9, paragraph 30(d) cannot be interpreted as extending to such payments. A legislative clarification of the relationship between paragraph 30 and paragraphs 18,19 and 20 would, however, be helpful. 

23. The result is that for weeks in which payments from both "lodgers" were due, the adjudication officer has proved that the claimant's gross income from that source was £46. It seems to be a matter of agreement that the claimant's applicable amount was made up solely of the personal allowance for a single claimant aged at least 25. As at 14 January 1992 the amount of that personal allowance was £39.65 and it went up to £42.45 in April 1992. That suggests that even with the application of the disregard in paragraph 18 of Schedule 9 the claimant will still not be entitled to income support while he was in receipt of income from both "lodgers". I have not given a final decision in those terms because it appears from the claimant's evidence to the appeal tribunal of 16 October 1992, as recorded in the chairman's note, that in the final weeks of the claimant's 12 month tenancy the two "lodgers" had left, so that the claimant's gross income would then have reduced to a figure below his applicable amount. I do not have the evidence about the exact weeks involved, or whether both "lodgers" left at the same date. The adjudication officer should investigate the matter in implementing my decision set out in paragraph 2 above. 

Conclusion 
24. The adjudication officer's appeal is allowed. 

(Signed) J Mesher 

Commissioner 
Date: 28 June 1994

