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1. My decision is that the decision of the social security appeal tribunal dated 1 June 1990 is erroneous in law and I set it aside. This does not however help the claimant because, for the reasons explained below, my decision which I give in substitution for theirs, is to the same effect namely that the award of income support to the claimant in respect of his claim made on 23 August 1989 is reviewed and revised so that the claimant is not entitled to income support in respect of that claim. 

2. The claimant is a married man; he and his wife have seven children whose ages, at the material time, ranged from ten to eighteen. When, on 23 August 1989, he made his claim for income support the claimant said that he owned no other property apart from the one in which he lived namely , and that his only income was child benefit. An award of income support was made with effect from 21 September 1989 the claimant being initially excluded from benefit for 11 weeks and 3 days because of a payment received on termination of his employment. On 5 October 1989 the Treasurer's Department of the local authority informed the claimant's local office that he had until recently also been the owner of . The claimant was interviewed and thereafter, by a decision issued on 11 December 1989, an adjudication officer relying on regulations 45 (capital limit) and 51 (notional capital) of the Income Support (General) Regulations 1987, decided that - 

"From the date of his claim for income support (23 8 89) [the claimant] is not entitled to income support because up until 30 8 89 he actually owned another property (        ), and from 30 8 89 he is to be treated as still owning its capital value (£30,000) because on that date he deprived himself of a capital resource by giving to his son and because a significant operative purpose behind the deprivation was to secure income support." 

The claimant unsuccessfully appealed to the tribunal. He now appeals to the Commissioner. At the oral hearing of his appeal he was represented by Mr M. McCaul, an              who largely relied on a written opinion from counsel, Mr N Blake, which he made available. The adjudication officer was represented by Mr S. Cooper of the Solicitor's Office, Departments of Health and Social Security and, because of a particular point that arose, the Secretary of State was separately represented by Mr G. Kent of the same Solicitor's Office who disagreed with Mr Cooper as to the construction to be placed on certain words in Schedule 10 to the Income Support Regulations to which I refer below. 

3. It is appropriate at this stage to set out the findings of fact made by the tribunal. They were - 

"[The claimant] was made redundant on 30 6 89 and received pay in lieu of notice expiring 18 8 89. On 21 8 89 he claimed income support for himself, his wife and 7 children. 

The oldest of these children was who was 18 on 9 8 89. The next eldest son aged 17 years. There were 2 daughters aged 16 and 15 years. The youngest were sons aged 14, 13 and 11 years. There is a non-dependent son ( ) who was married in December 1986. 

At date of claim, [the claimant] owned the property situate and known as , Saltley Birmingham, which he purchased on 1 12 80. During 1983/84, he purchased             Saltley, and on 9 8 89 instructed his solicitors to transfer the same to his son . 

The transfer was completed on 30 8 89 by Deed of Gift. 

At all material times, was a single man with no prospect of a marriage being arranged by his father. He was unemployed and claimed income support giving his address as 140. He and his next eldest brother slept at . 

Upon the termination of his employment, [the claimant] received redundancy pay of £10,000. Out of this he paid off the balance outstanding on his mortgage of . That property was valued at £27,500 net by the district valuer on 12 2 90." 

Now on those findings Mr McCaul agreed as indeed did Mr Cooper and Mr Kent that the tribunal had rightly concluded that at the date of the claim, 23 August 1989, the claimant owned both properties and that after 30 August 1989, when was conveyed to the eldest son, he was to be treated as possessing that property because he had deprived himself of it for the purpose of securing entitlement to income support: see regulation 51 of the Income Support Regulations. Mr McCaul, as I have said, does not challenge that conclusion and when one takes account of the reasons given by the tribunal, which to some extent amplify the findings, I do not doubt that he was right to take the view he did. But he and Mr Cooper contend that the tribunal were wrong in relation to their conclusion that was not to be disregarded as a capital asset by reference to paragraph 1 of Schedule 10 to the Income Support Regulations which allows the disregard of the "dwelling occupied as the home ... ". That is the point that aroused the interest and intervention of the Secretary of State and the point with which this decision will be concerned. I should perhaps add that the Secretary of State's interest is further fuelled by the fact that the same point arises in relation to housing benefit. Before I turn to the disregard point I must briefly dispose of another matter. 

4. There was as I have said an award of income support in this case and it is now well recognised that once an award of income support has been made it is not to be terminated except by review carried out under section 104 of the Social Security Act 1975. The original adjudication officer did not deal with this matter. Nor did the tribunal and their decision is, as the three representatives agreed, erroneous in law on that account: see CSSB/540/89 at paragraph 15. I do not however need to send the case back to another tribunal on this point. It is quite plain, the original decision awarding benefit having been made without knowledge of the claimant's ownership of , that there were grounds for review of that decision which I now review and revise to the effect referred to in paragraph 1 above. 

5. Until was conveyed to the elder son it was of course an actual capital resource; after the conveyance it was, in accordance with the tribunal's unchallenged conclusion, a notional capital resource under regulation 51. The tribunal took the view that the paragraph 1 disregard, for reasons to which I will shortly refer, allowed the disregard of only one of the two properties and strictly speaking they need not have gone on to deal with the position after the conveyance. They did however deal with that matter and, having heard argument on it, I propose to do likewise. It is a short point namely whether the Schedule 10 disregards apply in relation to notional as well as to actual capital. That matter has been briefly considered in two recent decisions. In CIS/25/1990 the Commissioner, who heard no argument on the point, simply assumed that the claimant in that case was entitled to the benefit of the paragraph 26 disregard in respect of notional capital. But in a later decision, C70/91/IS, the Chief Commissioner of Northern Ireland took the view that the tribunal in that case had been wrong to decide that the claimant was entitled, again under paragraph 26, to disregard the house which had been transferred to grandchildren for the purpose of obtaining benefit and which was accordingly to be treated as a property of which the claimant was still possessed. The Chief Commissioner appeared to regard it as self-evident that there could be no entitlement to a disregard in respect of notional capital. Now regulation 51(6) of the Income Support Regulations provides that where a claimant is treated as possessing capital (i.e. notional capital) " ... the foregoing provisions of this Chapter shall apply for the purpose of calculating its amount as if it were actual capital which he does possess". The disregards are provided for by regulation 46(2) which brings in Schedule 10 and as regulation 46 is among "the foregoing provisions of this Chapter" it seems quite plain to me that that provision applies to the calculation of all capital whether actual or notional. In my view CIS/25/90 is correctly decided on that point. Of course it may well be that, in relation to notional capital, a claimant would have difficulty in establishing that the facts fitted any particular paragraph of Schedule 10. 

6. That brings me to the main point in this decision. Paragraph 1 of Schedule 10 allows the disregard of - 

"1. The dwelling occupied as the home but, notwithstanding regulation 23 (calculation of income and capital of members of claimant's family and of a polygamous marriage), only one dwelling shall be disregarded under this paragraph." 

And the question is whether a claimant who, as in this case, has some of the family in one house and the rest in the other is entitled to the disregard only in respect of one "dwelling" and, if so in respect of which one. Now one might wonder why that question would even be asked, having regard to the last few words of paragraph 1, until that is one looks at the definition of "dwelling" in section 84(1) of the Social Security Act 1986 which reads - 

"'dwelling' means any residential accommodation, whether or not consisting of the whole or part of a building and whether or not comprising separate and self-contained premises;" 

Mr McCaul and Mr Cooper contended that the last several words of that definition and in particular the word "separate" had the effect that "dwelling" could consist of separate properties and accordingly the words in paragraph 1 of Schedule 10 "only one dwelling shall be disregarded" did not limit the disregard to one property. I should say that there is no definition of "dwelling" in the Income Support Regulations and, accordingly, unless the contrary intention appears, the definition in the Act will apply: see section 11 of the Interpretation Act 1978. I should also say that the Regulations do contain, in regulation 2, a definition of "dwelling occupied as the home" which reads - 

"'dwelling occupied as the home' means the dwelling together with any garage, garden and outbuildings, normally occupied by the claimant as his home including any premises not so occupied which it is impracticable or unreasonable to sell separately, in particular, in Scotland, any croft land on which the dwelling is situated;" 

I see nothing in that definition or indeed in any of the provisions which would suggest that the definition of "dwelling" in the Act should not apply; it was not contended otherwise. Mr Kent submitted in effect that the definition of "dwelling" in the Act did not dispose of the matter because the words "normally occupied by the claimant as his home" in the definition of "dwelling occupied as the home" in the Regulations made plain that the paragraph 1 disregard was limited to the dwelling actually occupied by "the claimant"; that expression did not mean the claimant and his family. The same point had arisen under the legislation relating to the supplementary benefit scheme which had allowed the disregard of the value of "the home" which was defined as meaning " ... the accommodation ... normally occupied by the assessment unit and any other members of the same household as their home ...": see regulations 2(1) and 6(1) of the Supplementary Benefit (Resources) Regulations 1981. That definition is plainly and significantly wider and in R(SB) 10/89 it was accepted that the claimant's "assessment unit" normally occupied the two houses, about half a mile apart, there in question. That decision does not however assist the claimant in this case; the provisions are now significantly different 

7. As I have said, Mr McCaul and Mr Cooper both relied on the definition of "dwelling" in the Act, in particular the words "whether or not comprising separate and self-contained premises". They contended that separate and self-contained meant that the "dwelling" could be spread over separate buildings. If the phrase in question were "separate or self-contained" there might possibly have been more force in that argument; as it is I cannot see why if, "separate" means "in a separate building", such separate accommodation should also have to be self-contained. My guess is that the draftsman might have had the Rent Acts in mind. For a tenant to be protected under that legislation the premises had to be let as a "separate" dwelling but it was not necessary for each dwelling to be self-contained or partitioned off and fine distinctions were made between essential and non-essential living rooms; where an essential living room was shared there was no separate dwelling and the premises were outside the scope of protection: see Halsbury's Laws 4 ed. vol 27 page 470. So in using the words "whether or not comprising separate and self-contained premises" the draftsman, it seems reasonable to me to suppose, was saying no more than that it did not matter whether the accommodation was shared regardless of the distinction between essential and non-essential living rooms and regardless of whether it was self-contained or not, thus avoiding the complexities of the Rents Act on this point. That is the sense in which I interpret "separate and self-contained". 

8. Mr Kent had one or two other points in support of his argument. He referred for example to the use of the words "notwithstanding regulation 23..." in paragraph 1 of Schedule 10 which he said were unnecessary if the disregard had been intended to be capable of relating to more than one property. I am doubtful about that proposition but it does not matter because of that the conclusion in Mr Kent's favour I have already reached. 

9. I have not found this to be a completely straightforward case. The drafting of the several provisions to which I have referred, or at least their inter-relation, is not a model of clarity. Nevertheless I have come to the conclusion that it is only the property at that falls to be disregarded in this case. That, as I have said, is the conclusion which the tribunal reached but their reasons, as it seems to me, are wrong or were at least insufficient because they did not appear to appreciate that, at the material time, they were dealing with actual rather than notional capital. Furthermore they did not deal with the review point. In those respects their decision is, technically, erroneous in law and I set it aside. The practical outcome is of course the same as theirs namely that the claimant is not entitled to income support in request of his claim made on 23 August 1989 because, as at that date, his capital exceeded the prescribed limit. 

(Signed) R A Sanders 
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