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DECISION OF THE SOCIAL SECURITY COMMISSIONER 
1. My decision is that the decision of the SSAT is erroneous in point of law and I remit this case for a re-hearing in front of a freshly constituted tribunal. 

2. This is an appeal with the leave of the chairman from the decision of an appeal tribunal given on 10 July 1992 that an overpayment of income support had been made amounting to £4,408.16 and was recoverable from the estate of the person who I will call "Mrs B". I will call the appellant, who is the appointee and the son of Mrs B, "the appellant". To the extent, which I will indicate, the appeal has the support of the adjudication officer. The calculation of the overpayment, if recoverable, is not, as I understand it, disputed. Nevertheless for reasons which will appear the tribunal should not only have stated the sum which is recoverable but also have indicated clearly the manner in which the sum had been calculated. 

3. The decision that the overpayment was recoverable was made on the basis that the appellant had failed to disclose a material fact. See the last paragraph in Box 4 of the record of their decision T44. This appears to be in accord with the adjudication officer's decision - T25 and his submissions to the tribunal - paragraph 12, T31. It is not therefore a misrepresentation case. 

4. Mrs B had been found to be unable to act for the purposes of regulation 33(1), Social Security (Claims and Payments) Regulations 1987, and the appellant was appointed to act under that regulation. In the light of Mrs B's mental capacity, the appellant's alleged failure to disclose cannot be imputed to Mrs B and accordingly recovery under section 53 SSA 1986 (now section 71, SSAA 1992) cannot be sought from her estate. This is the first submission of the adjudication officer to the Commissioner and I agree and uphold that submission. 

5. The appellant was appointed the appointee of Mrs B on 18 November 1987 - T9. The usual declaration was made:- 

"I undertake to the best of my ability to give the Department's officer all the information required by him about the circumstances of that person and if there was any change in those circumstances to let him know at once." 

While this is useful background, such a declaration cannot, of course, make recoverable what otherwise would not be recoverable under the section. 

6. In the form SPl (T1 - T8) the appellant disclosed that Mrs B had money and savings worth £2,687.37 at the TSB. This was a figure which the TSB had provided to the appellant on 26 November 1987. (In fact the correct figure was £2,687.33.) Following her death, it came to light that Mrs B had savings of some £8,575.83. The appellant states that he was unaware of this. On 21 October 1989, or thereabouts (TI6) it appears that there was credited to Mrs B's account at the TSB the sum of something like £8,650, and her account stood in credit on that day in the sum of £9,266.46. The appellant states (T36):- 

"I can only conclude at this distance of time that perhaps the Trustee Savings Bank (with whom I think that my Father, who pre-deceased my Mother, also banked) had belatedly transferred the balance on his account to hers as of 21 October 1989, thus producing a substantial increase in the money standing to her credit. I am not aware of her having received close on £9,000 for payment into her account and knowing her dislike of dealing with correspondence feel pretty sure that if she had received a windfall of that amount, I would have been asked to pay it into her account. So far as I recall I was never asked to do so." 

All this, and in particular the source of the credit, can, in fact, presumably be easily sorted out by the TSB who presumably still would be able to give information of the various credits etc. 

I would, however, point out that by 22 January 1990 the account stood in credit in some £12,259.80 but that by the death of Mrs B on 12 April 1991, this had been reduced to about £9,687.23, and by 22 July 1991 to £8,422.17. The appellant was apparently permitted to sign cheques for his mother on this account. Clearly some explanation is required how those fluctuations came about and whether, if the appellant signed all the relevant debits, he may have known that the balance was considerably greater than the £2,687.37 originally disclosed. That is a matter which the new tribunal will have to explore and take into account in coming to a finding of fact as to whether the appellant knew that there had been substantial credits to the account - it matters not as to whether he knew precisely what those credits were. 

7. The next two submissions of the AO are as follows:- 

(i) The tribunal erred in law as they failed to give sufficient explanations for their rejection of the appellant's evidence (T39) that he had "no knowledge of the significant increase in my mother's financial position "and, thus could not have "failed to disclose any material fact" within section 53( 1)". 

He goes on to submit that it was incumbent on the tribunal to have regard to all of the six tests outlined in paragraph 13 of R(SB) 54/83 and submits that those failures are further breaches of the tribunal's obligations under regulation 2(b) of the Adjudication Regulations to give sufficient reasons. I accept this submission and I will elucidate below in further detail the required standard of knowledge in an appointee. 

(ii) In accordance with R(SB) 9/85 the tribunal should have expressly, in addition to indicating the sum which was recoverable have indicated clearly the manner in which that sum had been calculated. That again is technically correct but in view of the fact that there seems to be no dispute as to the amount recoverable, if recoverable at all, I do not in fact place very much weight on that submission. I do not think I would have sent the case back for a rehearing had that been the only point." 

8. It seems to me that if the alleged overpayment is recoverable at all, it is recoverable from the appellant personally under the express provision to section 71(3) of the 1992 Act. In agreement with the adjudication officer, I have already ruled out in this case the possibility of recovering the money from her estate, even though, for all I know, the estate might be sufficient and that the appellant might be entitled to the estate. 

Now in the case of non-disclosure knowledge of the material fact in question is important. In R v. Medical Appeal Tribunal Ex Parte Hubble 1958, 2 QB, 228, (an application for certiorari) Diplock J at pps.242-3 stated:- 

"We think that both submissions are wrong. "Non-disclosure" in the context of the subsection, where it is coupled with misrepresentation means a failure to disclose a fact known to the person who does not disclose it. The term "non-disclosure" is a familiar term in insurance law. It may be innocent if the person failing to disclose the fact does not appreciate its materiality: fraudulent if he does. There can be no non-disclosure of a fact which is not known. That the draftsman of the Act appreciated the distinction between non-disclosure of facts and ignorance of them is evident from the provisions of section 50(1)(a) of the Act [now section 25, SSAA 1992] which provides for a review of decisions .... of an insurance officer, a local appeal tribunal or the Commissioner if "he or they are satisfied by fresh evidence that the decision was given in ignorance of, or was based on a mistake as to, some material fact." 

9. Now in R(SB) 28/83 it was stated that it must be shown that the person either knew or with reasonable diligence ought to have known that he possessed the assets in question. But, in that case, the decision was concerned not with an appointee but with a receiver appointed by the Court of Protection. In paragraph 11 it was stated:- 

"The responsibility for dealing with the benefits to which the deceased was entitled ... and for making application at the local office of the Department was legally and plainly that of the person or representative as receiver. He knew of the deceased's assets, as set out in the order appointing him receiver, and he either knew or ought to have known that the deceased was receiving supplementary benefit, if only because a portion of the weekly benefit was being paid to the landlady to secure the deceased's accommodation." 

The Commissioner went on to cite, in agreement, the observation in paragraph 4(2) of R(SB) 21/82 that "... a "failure" to disclose necessarily imports the concept of some breach of obligation, moral or legal - i.e. the non-disclosure must have occurred in circumstances in which, at lowest, disclosure by the person in was reasonably to be expected ..." 

However, in that same case - R(SB) 21/82 in the second sub- paragraph in paragraph 20(4) the Commissioner said:- 

"In many cases such considerations will be irrelevant, since a lapse of memory will not in my view excuse the owner from "failure to disclose" if, as will normally be so, he or she once knew of it. But whilst this will be a matter for the tribunal re-hearing the reference to decide, I would myself as at present advised consider it highly doubtful if a person .... could be held to have "failed to disclose" without a finding (as to which the burden would be on the Department) that such person knew or had known of that which is the subject of the alleged failure, bearing in mind that the person so failing can be made accountable for the resultant over-payment notwithstanding that he or she may not have been the recipient of that or have received any benefit out of it." 

The difference between the two dicta is that in the case of a receiver, he having precise information as to the assets, it is right that the test is whether he knew or with reasonable diligence should have known of the material fact. The position of an appointee is different since his duties and powers under the Act are "to exercise on behalf of the person who is unable to act any right to which that person may be entitled and to receive and deal on his behalf with any sums payable to him." It seems to me that first one has to show that the appointee had sufficient knowledge of the material fact and secondly there must be something which amounts to a failure to disclose and that necessarily imports the concept of some breach of obligation i.e. that non-disclosure must have occurred in circumstances in which at lowest disclosure by the person in question was reasonably to be expected. The material fact in this case has the crediting of Mrs B account to the TSB of substantial sums on and after 21 October 1989. The tribunal will therefore have to address its mind as to whether the appellant had sufficient knowledge that there were these transfers, though if he had sufficient knowledge that there were these transfers, I think it must follow that it would have been reasonable for him to have disclosed them. The appellant was permitted to sign cheques on Mrs B's account. I have noted that between 22 January 1990 and 22 July 1991 the balance on the account was reduced from £12,259.80 to £8,422.17. If this was due to cheques signed by the Appellant, it may be that the Tribunal could, having regard to all the circumstances, draw the inference that the Appellant knew that the account must have been, somehow or other, in credit for more than the £2,687.37 originally disclosed so that he should have instituted inquiries. Moreover, this inference could be drawn from the course of drawings through the appellant signing cheques on the account from November 1987 onwards. It will be probably necessary to have regard to the relevant Bank statements. 

10. My decision is therefore as set out in paragraph 1 above. At the rehearing the tribunal is to take account of the directions I have set out above. 

(Signed) J.M. Henty 
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