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1. My interim decision in this appeal is that the decision of the Cwmbran Social Security Appeal Tribunal dated 1 June 1995 is erroneous in point of law, and I set it aside. I am able to substitute my decision for that of the appeal tribunal on the basis of the facts found by the appeal tribunal (Social Security Administration Act 1992, section 23(7)(a)(i)). In this interim decision I am only able to deal with a part of the period in issue, that is the period from 4 March 1995 onwards. In relation to that period my substituted decision is that from and including 4 March 1995 the amount of income support to which the claimant might be entitled is not to be restricted under paragraph 17 of Schedule 7 to the Income Support (General) Regulations 1987 on the ground that he is a person from abroad. In relation to the period from 9 January 1995 to 3 March 1995 I am unable to give a decision without deciding questions of European Community law. I consider that I need to refer those questions to the European Court of Justice, and the proceedings in relation to the period from 9 January 1995 to 4 March 1995 are stayed pending the preliminary ruling of the European Court of Justice on those questions.

 

The appeal tribunal's decision
 

2. The circumstances are set out in the appeal tribunal's findings of fact:

 

"[The claimant] is a British National. He is 38 years old.

From 1980 to 1988 he worked in France but paid United Kingdom National Insurance contributions. He worked for the French travel service. Initially he crossed the channel 4 times a week escorting clients, then he took weekly tours to France. Finally he was based in Paris and then Nice returning to this country only when required for administrative reasons.

He was made redundant and returned to this country in 1988. There he took up a 6 month contract in relation to cinema management. Thereafter he has worked continuously in France undertaking a variety of media related work such as reporting, translating, producing and writing licence applications. The jobs have been fixed term and have typically lasted for one year. Most of the jobs have been advertised in the British press and have been interviewed in this country. One involved a period of training at two local radio stations in this country.

In late 1994 [the claimant] was made redundant when his employer's business collapsed as a result of fines levied because of the employer's failure to pay National Insurance contributions for his employees. Initially [the claimant] stayed in Paris to find work but in January 1995 he moved to this country to live in his brother's household. He made a claim for Income Support on 9 January 1995.

[The claimant] is less inclined now than he was when younger to spend long periods of time abroad. He would like to make use of his language ability and his experience of work in continental Europe in the course of any employment which he undertakes. He would be happy to undertake work based entirely in this country or work which involved occasional and perhaps extended trips abroad but he would not wish to work in any occupation that involved him staying abroad for lengthy periods."

 

3. The adjudication officer, according to the written submission on form AT2, accepted that from 9 January 1995 the claimant satisfied the conditions of entitlement to income support in section 124(1) of the Social Security Contributions and Benefits Act 1992, but decided that he failed the habitual residence test. Accordingly, the claimant came within the definition of "person from abroad" in regulation 21(3) of the Income Support Regulations and had an applicable amount of nil under paragraph 17 of Schedule 7. No income support was payable. The claimant appealed against the decision on habitual residence.

 

4. There were detailed submissions made on the meaning of habitual residence and on the effect of European Community law. The appeal tribunal decided the appeal in the claimant's favour without needing to consider the arguments on European Community law. It undertook a careful examination of the concepts of habitual residence and ordinary residence and some at least of the case-law. It concluded that there was no difference in practice between the two concepts and that habitual residence could be acquired at the point of return to this country without the need to be present for an appreciable time. The appeal tribunal concluded, rightly in my view, that in the circumstances the claimant was habitually resident outside the United Kingdom between 1989 and 1994. It continued:

 

"Accordingly [the claimant] would establish habitual residence here if he could show that he was returning from Europe with the settled purpose of making this country his regular abode for a significant period of the future. The only matter which concerned us was his statement that in his initial interview and his comments in the last submission which he sent to the tribunal service to the effect that although he was looking for work from this country he would be prepared to accept work abroad. This suggested to us that he was merely using this country as a base from which to seek work either here or abroad.

We questioned him closely about his intentions with regard to employment. We are satisfied and accept this explanation that he is prepared to undertake work which involves using his skills and which may involve travel abroad but not work which involves being based [sic] to any significant extent. In these circumstances he would be occasionally abroad but not in any way inconsistent with his retaining his habitual residence in this country. Accordingly we are satisfied that he had shown the necessary intention to establish habitual residence in this country from the date of his claim for Income Support.

Accordingly, for the reasons above the appeal succeeds as indicated in Box 3 above. It will now be necessary for the Adjudication Officer to consider whether the other conditions of entitlement to Income Support are satisfied and if so to determine the amount of benefit payable.

[The claimant] referred in his last submission to the job offer which he had obtained which would have involved being based in France for a period of some months. His reluctance to accept that employment may not be to his advantage when the question of availability for work is decided but for the purposes of the decision for us it supported his statement that he was unwilling to work abroad for any extended period although we did note that he said that the offer of the job was still open to him."

 

5. The appeal tribunal chairman granted the adjudication officer leave to appeal to the Commissioner. The Secretary of State suspended payment of the award made by the appeal tribunal, although I understand that interim payments have been to the claimant from 1 June 1995 onwards. An oral hearing of the appeal was held at the same time as the oral hearing in appeals CIS/2326/1995 and CIS/2778/1995. As in those two appeals the adjudication officer was represented by Mr Nicholas Paines of counsel. The claimant attended and was represented at that hearing by Mr Richard Drabble QC and Miss Nathalie Lieven of counsel. After forming my view of the proper interpretation of habitual residence in regulation 21(3) of the Income Support Regulations, I considered that further discussion of European Community law was necessary in order to determine the claimant's position for the whole of the period in issue before the appeal tribunal. Accordingly, I directed a further oral hearing, which took place on 17 September 1996. The claimant attended and was represented by Mr Drabble. The adjudication officer was represented by Mr Paines, who also on that occasion represented the Secretary of State. I am grateful to Mr Drabble and Mr Paines for their exhaustive examination of the relevant decisions.

 

6. I regret and apologise for the delay in issuing this interim decision on the appeal. I deferred its preparation on being reliably informed that judgment by the Court of Appeal in R v Secretary of State for Social Security, ex parte Sarwar and Getachew (in which the vires of the whole habitual residence rule was in issue) was imminent. In the event, the decision was not given until 24 October 1996. As the Court of Appeal upheld the validity of the amendment to the Income Support Regulations introducing the habitual residence rule and did not say anything impinging on the issues of Community law discussed in the present case, I have not sought any further submissions on the decision.

 

English law
7. I have dealt fully with the meaning of habitual residence in United Kingdom domestic law in my decision in appeal CIS/2326/1995, which has been made part of the papers in this case. I set out the relevant British legislation there. In accordance with the conclusions of law expressed in CIS/2326/1995 it must be declared that the appeal tribunal in the present case, whose decision was of course made before that of the Commissioner in CIS/1067/1995, applied a wrong legal test. It should have adopted the meaning of habitual residence as determined by Lord Brandon in Re J (A Minor) (Abduction: Custody Rights [1990] 2 AC 562 and considered not only the question of settled purpose, but also whether at any date in the period in issue there had been an appreciable period of residence in this country. Therefore the decision dated 1 June 1995 must be set aside. Thanks to the full findings of fact made by the appeal tribunal I am able to give the decision in relation to United Kingdom domestic law which should have been given on those facts. The effect of that is set out in my interim decision in paragraph 1 above.

8. I have concluded that, applying the right legal test, the claimant was habitually resident in the United Kingdom from 4 March 1995 onwards, but not from 9 January 1995 to 3 March 1995. I accept and adopt the appeal tribunal's finding that the claimant returned to this country on 8 January 1995 with the settled purpose of making it his regular abode for a significant period of the future. It is implicit in the appeal tribunal's findings that that settled purpose was maintained from that date down to the date of its decision (1 June 1995). I then have to consider, in the light of all the circumstances, when an appreciable period of residence had occurred such that the claimant's residence in the United Kingdom had become habitual.

9. I have taken a view of the case as a whole, as it was known to the appeal tribunal and summarised in its findings of fact, but mention some particular elements of the circumstances. The following particular factors seem to me to point towards a connection with the United Kingdom: (a) the claimant's nationality, and the spending of the first 23 years of his life in the United Kingdom; (b) the nature of the links with the United Kingdom during his employment in France and Italy between 1980 and 1994; (c) that he gave up his accommodation in France when he came to the United Kingdom in January 1995, although some personal possessions were left with friends; (d) that he came to live with his brother in the United Kingdom; (e) that he had no family or close personal ties abroad; (f) that the appeal tribunal was satisfied that, although the claimant was prepared to work abroad and was looking at jobs with an overseas element, his intention from January 1995 was to keep a base in the United Kingdom and not to stay abroad for lengthy periods. The following particular factors seem to me to point against a connection with the United Kingdom, or at least to qualify the factors mentioned above: (a) that, despite the links with the United Kingdom, the claimant was habitually resident in France immediately before January 1995; (b) that his employment in France was not ended through his own choice; (c) that he left France after trying unsuccessfully to find work there for about two months and being denied French social security benefits; (d) that he had no property or accommodation of his own in the United Kingdom; (e) that he was being supported through the provision of board and lodging by his brother, who was apparently prepared to continue doing so, although the family's income was such as to give rise to an entitlement to family credit; (f) that the nature of the claimant's skills and experience might make him most suited to employment with a significant foreign element. Putting all those factors together, including a consideration of the viability of the claimant's residence and of the firmness of the evidence about how settled the claimant's intention was immediately on his return to the United Kingdom, I have concluded that the appropriate appreciable period is eight weeks from the date of his return.

10. Accordingly I find that the claimant was not habitually resident in the United Kingdom up to and including 3 March 1995, but was habitually resident from and including 4 March 1995. From 4 March 1995 the claimant is not a "person from abroad" for the purposes of the special provisions of paragraph 17 of Schedule 7 to the Income Support Regulations and the claimant's applicable amount is not limited to nil. The adjudication officer must now, as the appeal tribunal directed, determine whether the ordinary conditions of entitlement to income support are met. Since I have substituted my decision for that of the appeal tribunal, I have only taken account of the circumstances down to the date of its decision, 1 June 1995. However, it appears unlikely that there will be any difficulty over the claimant's entitlement from 1 June 1995 onwards.

 

11. For the period from 9 January 1995 to 3 March 1995 the result of the application of the terms of the Income Support Regulations, as interpreted under purely domestic law, would be that the claimant's applicable amount would be defined as nil, by virtue of paragraph 17 of Schedule 7, so that he could not be entitled to any amount of income support. In relation to that period I must consider whether European Community law requires a different result to be reached.

 

European Law
 

12. Mr Drabble at the second oral hearing put the case for the claimant on three grounds. I shall deal with each ground separately.

 

(1) Article 10a of Regulation 1408/71
 

13. Article 10a of Council Regulation (EEC) 1408/71 was inserted with effect from 1 June 1992 by Council Regulation (EEC) 1247/92 along with a number of other amendments. Its general heading is "special non-contributory benefits". Paragraphs (1) and (2) provide:

 

"1. Notwithstanding the provisions of Article 10 and Title III, persons to whom this Regulation applies shall be granted the special non-contributory cash benefits referred to in Article 4(2a) exclusively in the territory of the Member State in which they reside, in accordance with the legislation of that State, provided that such benefits are listed in Annex IIa. Such benefits shall be granted by and at the expense of the institution of the place of residence.

2. The institution of a Member State under whose legislation entitlement to benefits covered by paragraph 1 is subject to the completion of periods of employment, self-employment or residence shall regard, to the extent necessary, periods of employment, self-employment or residence completed in the territory of any other Member State as periods completed in the territory of the first Member State."

 

Income support is listed in point (e) of what is now section O of Annex IIa to Regulation 1408/71 as a special non-contributory benefit. "Residence" is defined for the purposes of the Regulation in Article 1(h) as "habitual residence" and "stay" is defined as "temporary residence".

 

14. Mr Drabble submitted that it was implicit in the Community law meaning of "habitual residence" for the purposes of Regulation 1408/71 that a person should at all times be habitually resident somewhere. He relied on the absence of Community law cases taking the same approach to habitual residence as Re J, under which it was accepted that a person could for a period not be habitually resident anywhere. Thus, he said, if the claimant ceased to be habitually resident in France immediately on leaving it in January 1995, he should be regarded under Community law as habitually resident in the United Kingdom immediately on arrival, because from that date the United Kingdom had become his base. Mr Drabble referred to Article 52 and submitted that it would be unworkable if a person could be said to be resident nowhere. Then it was argued that in the present case Article 10a(1) required the United Kingdom, as the Member State of the claimant's residence from 8 January 1995, to grant him income support from the beginning of his claim. Article 10a(2) was said to put the matter beyond doubt. If British law had required the completion of one month's residence for entitlement to income support, then the previous residence in France would have to be regarded as satisfying that test from the first day of residence in the United Kingdom. The practical effect of the domestic law test of habitual residence including the requirement of an appreciable period of residence is that claimants have to serve a period of residence. Article 10a(2) should operate in those circumstances also.

 

15. Mr Paines submitted that there was nothing in the context of Regulation 1408/71 to suggest that habitual residence did not have the meaning given to it in CIS/1067/1995 and CIS/2326/1995. There could be all sorts of situations where a person was physically present in a Member State, but not resident in that State under Community law, and in particular Article 52 did not help Mr Drabble's argument. I drew attention to point 12 of Section O of Annex VI to the Regulation, providing that for the purpose of Article 10(1) a beneficiary under United Kingdom law staying in another Member State is to be considered as if residing in that State. Mr Paines submitted that it supported his case that it had been thought necessary to make such a provision. The British provisions on various invalidity and disability benefits would remove entitlement when a claimant ceased to be present or ordinarily resident in Great Britain on moving to another Member State of the Union, although not yet habitually resident in that State. The provision in Annex VI means that Article 10(1) bites in those circumstances. It would not have been necessary if, immediately on ceasing to be habitually resident in the United Kingdom a claimant becomes habitually resident in the other Member State concerned.

 

16. Mr Paines further submitted that the terms of Article 10a are clear. Paragraph (1) restricts the payment of special non-contributory benefits to the circumstances where the claimant is habitually resident in the territory of the Member State concerned. In the present case, paragraph (2) has no application because there is no requirement to complete a qualifying period. There is a clearly understood distinction between the completion of a period of residence (as defined in Regulation 1408/71) and the initial establishment of such residence. He submitted that if Mr Drabble was right about the effect of paragraph (2) the result would be the destruction of the limitation obviously intended to be achieved by paragraph (1). If in determining whether a claimant is habitually resident in a Member State, presence anywhere in the European Union has to be treated as presence in that Member State then the territorial limitation in paragraph (1) would be deprived of meaning.

17. On this question I accept Mr Paines' submissions in preference to Mr Drabble's. On the assumption that the amendments made to Regulation 1408/71 by Regulation 1247?92 are valid and that income support does fall within the category of special non-contributory benefits (see paragraph 15 of decision CIS/863/1994 for my doubts on the second assumption), I conclude that Article 10a of Regulation 1408/71 does not assist the claimant. In my view, the claimant did not, for the purposes of the Regulation, reside (ie habitually reside) in the territory of the United Kingdom from 9 January 1995 to 3 March 1995, so that for that period he could not claim any entitlement by virtue of Article 10a(1). Paragraph (2) does not bring him within paragraph (1) because the application of the habitual residence rule does not make entitlement to income support subject to the completion of a period of employment, self-employment or residence. Therefore, the period of residence in France prior to 8 January 1995 is not to be regarded as a period of residence completed in the United Kingdom.

 

(2) van Munster
 

18. In van Munster v Rijksdienst voor Pensionen (Case C-165/91) [1994] ECR I-4661 the claimant was awarded a retirement pension in Belgium from 1 November 1985, when he had also been awarded a retirement pension in the Netherlands, having worked in both countries. At that time the Dutch legislation (as amended from 1 April 1985) provided for a personal pension of 50% of net minimum salary at the age of 65, plus an additional 50% if the claimant's spouse was not in work and had not reached the age of 65. Mr van Munster's award was on that basis. The Belgian legislation provided for payment of a pension at a household rate (higher than the single rate) if the claimant's spouse had ceased gainful employment and did not receive a retirement pension. Mr van Munster was accordingly awarded the household rate. When Mrs van Munster reached the age of 65 in 1987 she was awarded a personal retirement pension in the Netherlands of 50% of net minimum salary, and Mr van Munster's personal pension was reduced to 50% of net minimum salary. There was thus no change in their combined income under the Dutch scheme. However, Mr van Munster's Belgian pension was reduced from the household rate to the single rate because his spouse was now in receipt of a retirement pension. He challenged that reduction.

 

19. The European Court of Justice (ECJ) held that the Belgian legislation was not in itself contrary to Articles 48 and 51 of the Treaty of Rome, essentially because the rule about the effect of a spouse's entitlement to a personal retirement pension applied without distinction to Belgian nationals and to nationals of other Member States, and could not in itself constitute a barrier to freedom of movement for workers (paragraph 19 of the judgment). However, the Court went on to state (in paragraph 30) that:

 

"30. In the present case, it appears that the application of national legislation to a migrant worker in the same way as to a non-migrant worker gives rise to unforeseen consequences, hardly compatible with the aim of Articles 48 to 51 of the Treaty and attributable to the very fact that the migrant worker's pension entitlements are governed by two different bodies of legislation."

 

There were differences in the scheme of each body of legislation. The judgment continues:

"32. Where such a difference in legislation exists, the principle of co-operation in good faith laid down in Article 5 of the EEC Treaty requires the competent authorities in the Member States to use all the means at their disposal to achieve the aim of Article 48 of the Treaty.

33. That requirement implies that those authorities should ascertain whether their legislation can be applied literally to migrant workers, in exactly the same way as to non-migrant workers, without ultimately causing migrant workers to lose a social security advantage and, consequently, discouraging them from actually exercising their right to freedom of movement.

34. When applying domestic law, the national court must, as far as is at all possible, interpret it in a way which accords with the requirements of Community law (see the judgment in Case 157/86 Murphy v Bord Telecom Eireann [1988] ECR 673, paragraph 11, and to the same effect the judgments in Case C-106/89 Marleasing [1990] ECR I-4135, paragraph 8, and Case C-91/92 Faccini Dori [1994] ECR I-3325, paragraph 26."

 

Accordingly, the ECJ ruled (in paragraph 2 of the operative part) that:

 

"When, for the purposes of applying a provision of its domestic law, a national court has to characterise a social security benefit awarded under the statutory scheme of another Member State, it should interpret its own legislation in the light of the aims of Articles 48 to 51 of the Treaty and, as far as at all possible, prevent its interpretation from being such as to discourage a migrant worker from actually exercising his right to freedom of movement."

 

What is prescribed by Articles 48 and 51 of the Treaty of Rome was described as follows by the Advocate General in his first Opinion (paragraph 21):

 

"Article 48: freedom of movement for workers within the Community (paragraph (1)), the abolition of any discrimination based on nationality between workers of the Member States as regards employment, remuneration and other conditions of work (paragraph (2)), the rights to move freely within the territories of Member States to accept offers of employment actually made and to stay there for the purpose of employment (paragraph (3) (a), (b) and (c));

Article 51: the adoption of such measures in the field of social security as are necessary to provide freedom of movement for workers, in particular making arrangements to secure for migrant workers and their dependants the aggregation, for the purpose of acquiring and retaining the right to benefit and of calculating the amount of benefit, of all periods taken into account under the laws of the several countries."

 

20. I shall have to come back to van Munster in dealing with the more general argument on Mr Drabble's third ground, and it is hard to make an absolute separation between the second and third grounds. But Mr Drabble made the broad point that the principle of van Munster cannot be restricted to the situation where a national court has characterised a foreign social security benefit. He said that in the present case the operation of the habitual residence test would tend to discourage a person living and working in the United Kingdom from exercising the right to freedom of movement as a worker. Such a person would be accepted as habitually resident in the United Kingdom, and would not lose that status by moving to work elsewhere within the United Kingdom. But if the person moved to work in another Member State of the Union (outside the territories specially mentioned in regulation 21(3) of the Income Support Regulations) habitual residence in the United Kingdom would cease either immediately or when the absence became more than temporary. On return to the United Kingdom the person would not be entitled to income support until an appreciable period of residence had elapsed. The knowledge that the test would be applied in that way would discourage the exercise of the right of free movement. Mr Drabble submitted that the British legislation was ambiguous, as the concept of habitual residence was one whose meaning was uncertain. He pointed out that the ECJ in van Munster had imposed the obligation on the national court described in paragraph 2 of the operative part, even though legislation having the effect of the Belgian legislation had been found not to be contrary to Articles 48 and 51 of the Treaty of Rome. He argued that here, even if the habitual residence test, as applied to the claimant, were not contrary to Article 48, national courts (including the Commissioner and appeal tribunals) were obliged to interpret the test so as to minimise the discouragement to the exercise of the right to freedom of movement for workers. That entailed interpreting habitual residence in a way which would allow it to be acquired, in cases where there is an immediate settled purpose of residence for a significant time, on the first day of presence in the United Kingdom.

 

21. Mr Paines submitted that the decision in van Munster did not have those results. His main argument was that, especially in the light of the conclusion in paragraph 19 of the judgment that the Belgian legislation was not a barrier to freedom of movement for workers, the decision could not be read as undermining the principles which he put forward on Mr Drabble's third ground. It was particularly significant that Mr van Munster suffered a reduction in rights which were not merely accrued, but were being implemented. In the present case the claimant was seeking to acquire an entitlement. He had not been deprived of a social security advantage in the sense of an accrued right.

 

22. In so far as the claimant's case on van Munster can be separated from his case under the third ground, I reject it. I reject one of the final points in Mr Drabble's chain of reasoning. In my view the legislation introducing the habitual residence test is not ambiguous in such a way as to allow any interpretation in a different sense to that set out in paragraph 7 above. The legislation provides absolutely clearly that it is to be a condition of entitlement to any rate of income support that the claimant is habitually resident in the United Kingdom, the Republic of Ireland or the rest of the common travel area. There is no ambiguity about that or its application to the present claimant's circumstances. Nor do I think that there is any doubt that the general meaning of habitual residence in English law was referred to. What is in issue is what that concept entails. I am not at all sure that that is the sort of issue covered by the answer given by the ECJ in paragraph 2 of the operative part of van Munster. There must be significance in the express limitation there to the context of having to characterise a foreign social security benefit. However, considering the general obligation on national courts described in paragraph 34 of the judgment, that obligation is only to interpret domestic law in accordance with the requirements of Community law, "as far as is at all possible". For the reasons which I gave in my decision CIS/2326/1995, I do not consider it possible to interpret habitual residence as having any different meaning from that given in that decision and in CIS/1067/1995.

 

23. Therefore I conclude that the decision in van Munster does not assist the claimant. I do not then have to explore the many difficulties which seem to me to lurk in that decision, and especially in the ECJ's approach to the second answer given in that case. Either the claimant's case on Mr Drabble's third ground ultimately succeeds, so that the habitual residence test has to be disapplied in certain circumstances, or it does not. The claimant cannot secure an alteration in the normal application of the test in his circumstances by a process of interpretation.

 

(3) The right to freedom of movement for workers
 

24. This was the ground on which most argument focused, and to which the decision to which I drew attention in my direction for a second oral hearing were most directly relevant.

 

25. It may help to set the scene by citing from Advocate General Darmon's second Opinion in van Munster, which sets out the general state of the authorities in a way which is not, I think, in dispute. The Advocate General had pointed out that the aim of Article 51 of the Treaty is co-ordination, not harmonisation, so that there may be variation in rules from Member State to Member State, and Member States are free to set the amount of pensions which they pay and the conditions for receipt. He continues (at [1994] ECR I-4677):

 

"12. That freedom of the Member States is not, however, boundless.

13. The result of the lack of harmonisation of social systems cannot be to impede, in this area, the application of the great principles of Community law.

14. The same is true as regards the principle of equal treatment for men and women, on which I set out my views sufficiently in my first Opinion.

15. As I have already said, it is another principle, that of freedom of movement for workers, which is at the heart of the argument: what falls to be determined is whether, and if so, how far, that principle restricts the Member States' decision-making power in social matters.

16. Let me briefly recapitulate the Court's decisions regarding the application of Articles 48 and 51 to the relevant social security legislation.

17. First, the Court has held, in a first series of judgments, that Article 48 precludes social security legislation containing discrimination on the grounds of nationality:

'.... It is for the legislature of each Member State to lay down the conditions creating the right or obligation to become affiliated to a social security scheme or to a particular branch under such a scheme, provided always that in this connection there is no discrimination between nationals of the host State and nationals of other Member States.'

[See, in particular, the judgment in Case 368/87 Hartmann Troiani v Landesversicherungsanstalt [1989] ECR 1333, paragraph 21]

18. Secondly, the Court has held, in a second series of decisions, that national rules, even where applied without distinction, are contrary to Article 48 if they deprive migrant workers of advantages enjoyed by non-migrant workers:

'.... the aim of Articles 48 to 51 of the Treaty would not be attained if, as a consequence of the exercise of their right to freedom of movement, migrant workers were to lose the advantages in the field of social security guaranteed to them by the laws of a single Member State. Such a consequence could deter Community workers from exercising their right to freedom of movement and would therefore constitute an obstacle to that freedom ....

It is clear that a provision such as that in issue before the national court is liable, even though it applies without regard to the nationality of the workers concerned, to place migrant workers in a worse position as regards social security than those who have worked in only one Member State.'

[Paragraphs 18 and 19 of the judgment in Case C-10/90 Masgio [1991] ECR I-1119, emphasis added. See the decisions cited in that judgment].

19. The latter line of decisions, which applies at the social level the principle that restrictions on freedom of movement for workers [footnote omitted], even where not discriminatory, are incompatible with Article 48, encounters, in its turn, inevitable limits on its scope.

20. Thus, it cannot reasonably be maintained that domestic legislation of a Member State, which is not discriminatory, and which provides for higher contributions or lower pensions than does the legislation of another Member State, is incompatible with Article 48 on the ground that it deters workers from coming to the first State [footnote omitted]. That article is not to be used as a basis for attempting to bring about by indirect means harmonisation which is not provided for by Article 51.

21. In Hartmann Troiani [footnote omitted], the Commission had maintained that Article 48 required the abolition of even non-discriminatory obstacles to freedom of movement for workers.

22. In his Opinion in that case Advocate General Jacobs noted:

'It is undeniable .... that a broad interpretation must be given to Article 48. However, I am doubtful about the possibility of reliance on general Treaty provisions - such as Article 48 - in order to fill gaps in Community social security legislation.

[Paragraph 23, emphasis added].

23. The fact remains that, according to the Court's case-law, Article 48 precludes rules which either are discriminatory or deprive migrant workers of advantages enjoyed by non-migrant workers."

 

26. The main lines of the argument can be deduced from that statement of principles. Mr Drabble submitted that the claimant fell within the scope of the second series of decisions referred to in paragraph 18 of the Opinion: the claimant was placed in a worse position as regards social security by the habitual residence rule than someone who had worked only in the United Kingdom. Mr Paines submitted that the claimant was not within the scope of that series of decisions because of one or more limitations on its scope.

 

27. Before considering those submissions in more detail, there is one initial point made by Mr Paines which should be cleared out of the way. That is that the circumstances of the present case do not fall within what I will for the moment call the Masgio principle, because income support is not a social security benefit for the purposes of Community law. I reject the submission that income support is not a social security benefit, but, even if it were not, I do not think that that would prevent the application of the Masgio principle.

 

28. On the first point I adopt what I said in paragraphs 12 and 13 of decision CIS/863/1995:

 

"12. .... In both Hoeckx [Hoeckx v Openbaar Centrum voor Maatschappelijk Welzijn, Kalmhout (Case 249/83) [1985] ECR 973] and Scrivner [Scrivner v Centre public d'aide sociale de Chastre (Case 122/84) [1985] ECR 1027] there was argument whether the [Belgian] minimex was a social security benefit within Article 4(1) of Regulation 1408/71 or was social assistance within the exclusion in Article 4(4). In paragraphs 12 to 14 of its judgment in Hoeckx (repeated in paragraphs 19 to 21 of its judgment in Scrivner) the ECJ stated:

'Although it is possible that because of the classes of persons to which they apply, their objectives and the detailed rules for their application, certain laws may simultaneously contain elements belonging to both of the categories mentioned and thus defy any general classification, it must be stated that in order to fall within the field of social security covered by Regulation No 1408/71 the legislation at issue must in any event satisfy, in particular, the condition of covering one of the risks specified in Article 4(1) of the regulation. It follows that the list of risks contained in that paragraph is exhaustive and that as a result a branch of social security not mentioned in the list does not fall within that category even if it confers upon individuals a legally defined position entitling them to benefits.

As is clear from the documents before the Court, the 'minimex' is characterised on the one hand by the fact that it confers upon recipients a legally defined position and on the other by the fact that it is granted to any person who does not have adequate means and is unable to 'obtain them either by his own efforts or in any other way' (Article 1(1) of the Law of 7 August 1974); it thus adopts need as an essential criterion for its application and does not make any stipulations as to periods of work, contribution or affiliation to any particular social security body covering a specific risk. A claimant need only show that 'he is prepared to accept work' unless prevented by his state of health or compelling social reasons; furthermore he is required to exercise his rights to social benefits or even any rights to maintenance if the public social welfare centre considers it necessary (Article 6(1) and (2) of the 1974 Law).

It follows that an allowance like the one at issue, being a general social benefit, cannot be classified under one of the branches of social security listed in Article 4(1) of Regulation No 1408/71 and therefore does not constitute a social security benefit within the specific meaning of the regulation."

13. It is to be noted that the reasoning in both Hoeckx and in Scrivner was not (as it often mistakenly stated) that a benefit like the Belgian minimex fell within the exclusion of Article 4(4) as social assistance, but was that as a general social benefit it did not fall within Article 4(1) even though entitlements were based on legally defined rights. It seems to me that that reasoning applies precisely to the case of income support. Income support is a general social benefit in which need is the essential criterion and to receive which a claimant does not have to demonstrate the existence of any specific risk. Although the assessment of need may be affected by the existence of circumstances such as disability or old age, that does not alter the general character or income support."

 

29. Thus in my view the reason why income support falls outside Article 4(1) of Regulation 1408/71 is not that it lacks the essential characteristic of a social security benefit, that of conferring on the beneficiary a legally defined position. The reason is that it is not sufficiently linked to one of the specific risks listed in Article 4(1). Similar reasoning lies behind the conclusion that income support is outside the scope of Article 3(1) of Council Directive 79/7/EEC, which also requires a link to specific risks (see Jackson and Cresswell v Chief Adjudication Officer (Cases C-63/91 and C-64/91) [1992] ECR I-4737). Where those particular legislative restrictions do not apply, there is no reason to exclude income support from the general category of social security within Community law.

 

30. Even if income support did fall outside the category of social security, that would not necessarily mean that a provision of the income support legislation which in fact deprived migrant workers of advantages enjoyed by non-migrant workers would not be contrary to Article 48 of the Treaty of Rome. The primary concern there is the tendency to discourage the exercise of the right to freedom of movement for workers, not the technical classification of the cause of that tendency. It has several times been clarified by the ECJ (most recently, I think, in Finanzamt Köln-Alstadt v Schumacker (Case C-279/93) [1995] ECR I-225) that Article 48 is capable of limiting the right of Member States to lay down the conditions of liability for taxation although, as Community law stands, direct taxation is not within the purview of the Community.

 

31. Mr Drabble relied in particular on two cases - Masgio v Bundesknappschaft (Case C-10/90 [1991] ECR I-1119 and Paraschi v Landesversicherungsanstalt Württemberg (Case C-349/87) [1991] ECR I-4501. He also dealt with the decision in Hartmann Troiani (above), which Mr Paines relied on against him. I deal with those cases, and the submissions on them, in turn.

 

32. Masgio concerned the calculation of a German old age pension. The claimant was an Italian national who had worked in both Belgium and Germany. He was entitled to a pension under a Belgian accident insurance scheme. The German legislation provided for the reduction of an old age pension when the claimant was simultaneously entitled to an accident insurance benefit. The rule applied when the benefit was from a foreign scheme was less favourable than when the benefit was from a German scheme. The ECJ held that in such a situation a migrant worker may not be put in a worse position than a worker who has not exercised the right of free movement.

 

33. In Paraschi the claimant was a Greek national who had worked in Germany between 1965 and 1969 and paid 102 monthly contributions to the German social security scheme. In 1977 she fell ill. In 1979 she returned to Greece and, following further deterioration in her health to a state of invalidity, she made a claim for German invalidity pension in 1985. The German legislation, as amended in 1984, required payment of at least 36 monthly contributions in a reference period of the 60 months immediately preceding the claim. In computing the reference period, periods during which a claimant had received German sickness or invalidity benefit were disregarded, so that in effect the reference period could extend further back. But periods during which a claimant had received foreign sickness or invalidity benefit were not disregarded. Mrs Paraschi's reference period was not extended, so that her claim failed. The ECJ held that Articles 48(2) and 51 of the Treaty of Rome preclude legislation which permits the reference period to be extended in certain circumstances, but does not provide for extension where corresponding circumstances occur in another Member State. Having mentioned the authority that differences between social security systems of Member States are left in being by Article and the aim of Article 48 as set out in Masgio, the ECJ said, in paragraphs 23 and 24 of its judgment:

 

"23. It is apparent from the judgment in Case 1/78 Kenny v Insurance Officer [1978] ECR 1489, paragraph 17, that that consequence [obstructing the exercise of the right to freedom of movement] may arise if the national legislature defines the conditions for the acquisition or retention of the right to benefits in such a way that they can in fact be fulfilled only by nationals of the Member State concerned or if it defines the conditions for loss or suspension of the right in such a way that they can in fact be more easily satisfied by national or other Member States than by those of the State of the competent institution.

24. Such a situation arises in the case of legislation of the kind at issue in the main proceedings. Even if it applies, formally, to every Community worker and can thus lead to a prolongation of his reference period, nevertheless, in so far as it makes no provision for any possibility of prolongation where events or circumstances corresponding to those which enable the period to be prolonged occur in another Member State, it is liable to have a much greater adverse effect on migrant workers since they above all, particularly in case of sickness or unemployment, tend to return to their countries of origin."

 

34. On those two decisions, Mr Drabble submitted, in summary, that the principles underlying them were stated without any explicit limitation. Although both concerned contributory benefits, there was no reason why the principles should not be applied to a non-contributory, means-tested benefit. What matters is whether there is an obstacle to the exercise of the right to freedom of movement. Mr Drabble said that there is just as much an obstacle in the present case as in Masgio and Paraschi. Mr Paines submitted that the principles underlying the two decisions were subject to inevitable limits on its scope, as recognised by the Advocate General in van Munster, and related to specific situations. In particular, the rule set out in paragraph 18 of the judgment in Masgio applied only to cases where national legislation has the effect of taking away some accrued right or entitlement. In Masgio, the question was the reduction of a benefit to which the claimant was entitled. In Paraschi, the claimant by her contributions to the German scheme had an accrued entitlement in relation to insurance against invalidity. It was entirely different where a claimant was seeking to acquire entitlement to a non-contributory benefit. Mr Paines drew attention to the words used by the ECJ in paragraph 23 of Paraschi. Where conditions for the acquisition or retention of the right to benefits are concerned, there is an obstacle to the exercise of the right to freedom of movement only where the conditions can only be fulfilled by nationals of the Member State concerned. By contrast, where conditions for the loss or suspension of the right to benefits are concerned, there is an obstacle where those conditions can merely be more easily satisfied by nationals of other Member States than by nationals of the Member State concerned. Mr Drabble replied that paragraph 23 of Paraschi should not be read as authorising covert discrimination in cases concerning the acquisition of entitlement. He said that Mr Paines' limit was not explicitly stated in the cases and was not borne out by their results, especially in Paraschi.

 

35. Mr Paines relied strongly on Hartmann Troiani and also on Gray v Adjudication Officer (Case C-62/91) [1992] ECR I-2737. In Hartmann Troiani the claimant had worked for 11 years in Germany. On her marriage she applied for and received a refund of her social security contributions up to that date. She made 11 compulsory monthly contributions in Germany after her marriage. After going to live and work in Italy she applied to make retrospective payment of the refunded contributions. It was a condition under the German legislation for making such payment that the claimant had paid 24 compulsory contributions in Germany after marriage and was insured under the German scheme at the date of the application. Her application was refused. Article 9(2) of Regulation 1408/71 meant that contributions in Italy could count towards the condition of 24 compulsory contributions, but did not mean that affiliation to the Italian scheme should be treated as affiliation to the German scheme. On the question whether Article 48 and 51 of the Treaty of Rome precluded the condition of affiliation to the German scheme, the ECJ held that they did not. In particular paragraph 21 of the judgment is as follows:

"21. It is true, as the Court rules in its judgment of 25 February 1986 in Case 284/84 Spruyt v Sociale Verzekeringsbank [1986] ECR 685, paragraph 19, that the aim of Articles 48 and 51 of the Treaty would not be attained if, as a consequence of the exercise of their right to freedom of movement, workers were to lose the advantages in the field of social security guaranteed to them by the laws of an individual Member State. However, as the Court held in its judgments of 24 April 1980 in Case 110/79 Coonan v Insurance Officer [1980] ECR 1445, paragraph 12, and of 24 September 1987 in Case 43/86 Sociale Verzekeringsbank v de Rijke [1987] ECR 3611, paragraph 12, it is for the legislature of each Member State to lay down the conditions creating the right or the obligation to become affiliated to a social security scheme or to a particular branch under such a scheme, provided always that in this connection there is no discrimination between nationals of the host State and nationals of other Member States. The documents before the Court make it clear that the provisions of national legislation which gave rise to the main proceedings do not operate any discrimination on the basis of nationality."

 

36. Mr Paines submitted that Hartmann Troiani shows clearly that there cannot be an unrestricted principle that Article 48 of the Treaty precludes any situation in which a person is made worse off by exercising the right to freedom of movement for workers. If such an unrestricted principle existed, Mrs Hartmann Troiani would have had to have been treated as if she had been working and contributing in Germany throughout. Mr Paines also said that the case supported the existence of a distinction between the loss of accrued rights and the initial acquisition of rights. In effect Mrs Hartmann Troiani was seeking to acquire rights by voluntarily paying retrospective contributions. The test applied was one of discrimination on the ground of nationality. Mr Paines also submitted that the first ruling in van Munster was consistent with the same approach, in that the reason given why the Belgian legislation did not infringe Articles 48 and 51 was that it applied without distinction to Belgian nationals and to nationals of other Member States.

 

37. Mr Drabble did not dispute that there are limits to the Masgio principle, but he submitted that the basis of Hartmann Troiani was that one should not go back to general Treaty provisions where there is a detailed scheme in Community legislation, as in Regulation 1408/71. Where, as in the present case of a general non-contributory social benefit, there was no detailed scheme, the general Treaty provisions could be relied on. In the present case, the claimant did not have to rely on an unrestricted principle, but on an application to the specific situation of a person who has worked in the home Member State, exercises the right to freedom of movement for workers within the Union and then returns to the home Member State. In addition, Mr Drabble noted that the ECJ in Hartman Troiani and van Munster did not articulate a distinction between losing accrued rights and acquiring rights.

 

38. In Gray v Adjudication Officer, the claimant was a British national who, after working in Britain went to settle in Spain, where he worked as an employee and paid social security contributions. His work in Spain ended, but he did not register as unemployed with the Spanish authorities in the six weeks before his return to Britain. Here he claimed unemployment benefit. He could not rely on his Spanish contributions to meet the English conditions under Article 67 of Regulation 1408/71, since his last period of insurance was not in Britain. He could not rely on the Spanish contributions under Article 69, because he had not registered with the Spanish authorities and been available there for at least four weeks. A social security appeal tribunal referred to the ECJ the question whether those Articles were invalid as contrary to Article 51 of the Treaty. The ECJ's answer was in the negative, and in paragraph 11 of the judgment it was said that:

 

"Article 51 of the Treaty does not prohibit the Community legislature from attaching conditions to the rights and advantages which it accords in order to ensure freedom of movement for workers or from determining the limits thereto."

 

39. Mr Paines submitted that if there were a universal and overriding principle that a person could not be made worse off in the field of social security by exercising the right to freedom of movement for workers, Gray could not have been decided in that way. Such a principle would have required the Spanish contributions to be treated as British contributions, so as to ensure that Mr Gray's rights were the same as if he had worked in Britain throughout. Mr Drabble submitted that either Gray should properly be analysed as a case where a discouragement to the exercise of the right to freedom of movement for workers was justified or it was another case where in the light of a detailed scheme of Community legislation general Treaty rights could not be invoked.

 

40. Finally, Mr Paines submitted that the claimant's argument ran into a problem in the line of authority including Centre public d'aide sociale de Courcelles v Lebon (Case 316/85) [1987] ECR 2811. That line of authority establishes that a foreign national who merely moves to another Member State in search of employment does not enjoy the right to equal treatment with nationals of that Member State as regards social and tax advantages under Article 7(2) of Regulation 1612/68. Mr Paines suggested that if the Masgio principle applied to the claimant in the present case, there would be no reason why it should not apply to a foreign work-seeker, which would be inconsistent with that established line of authority. The Court of Appeal has now decided in R v Secretary of State for Social Security, ex parte Sarwar and Getachew (24 October 1996) that the effect of Lebon is that a national of an European Economic Area state entering Britain merely as a work-seeker may be subjected to the condition of showing habitual residence in the United Kingdom before being awarded income support.

 

41. The consideration of those submissions leaves me in a somewhat familiar position in relation to Community law. One of the fundamental principles of the Community has been invoked and the principle has been stated by the ECJ in wide terms which would cover the situation of the claimant in the present case. However, the principle has not actually been applied by the ECJ to circumstances quite like those of the present case and it is a matter of agreement that the scope of the principle is subject to limits. On the other hand, the case is said to fall within a limit to the principle which has not been expressly articulated by the ECJ, but whose existence is derived by inference from the results of a number of cases. In such circumstances I think that a national court has to obtain a preliminary ruling from the ECJ.

42. To put the issue in more concrete terms, the case for the claimant is that he has been placed in a worse position by exercising his right to freedom of movement than someone who had worked only in the United Kingdom. If the claimant, instead of going to work in France and Italy, had taken jobs in Scotland or Northern Ireland, and had then returned to England and Wales after his last employer had ceased trading, there would have been no question that he was still habitually resident in the United Kingdom and would be immediately entitled to income support (if the general conditions of entitlement were satisfied). Because the claimant worked in other Member States, the effect of applying the conditions of habitual residence to him was, as I have decided, that he was not entitled to income support for the first eight weeks of his claim. It is said that he has lost an advantage in the field of social security. That appears to be within the scope of the ECJ's statements of a particular application of the aims of Articles 48 and 51 of the Treaty of Rome, where it does not matter that there is no discrimination on grounds of nationality. However, there has not been a case actually applying that principle to the conditions of entitlement for a non-contributory general social benefit where there are no conditions of previous insurance or employment in the Member State concerned. There must be a doubt whether the principle extends to the use of the condition of habitual residence (a very familiar concept in Community social security law) as a test of sufficient connection to the United Kingdom to found an award of income support. That is particularly so in the light of the accepted principle that Member States are entitled to lay down the conditions for affiliation to its social security scheme, or a particular branch of it, providing that there is no discrimination on the grounds of nationality.

 

43. The case for the adjudication officer and the Secretary of State (leaving aside the argument that income support is not a social security benefit, which I have rejected in paragraphs 26 to 29 above) is that the circumstances fall within a particular limit to the principle that Article 48 is infringed where a person loses a social security advantage as a result of exercising the right to freedom of movement for workers. That limit is that the principle applies only where some accrued right or entitlement is lost, and does not apply to conditions governing the acquisition of rights or entitlements unless the condition can only be satisfied by nationals of the Member State in question. Here, the claimant had no accrued right or entitlement to income support, since previous employment or payment of social security contributions in the United Kingdom is irrelevant to the conditions of entitlement to income support. The condition of habitual residence is a condition for acquiring entitlement to income support and is not one which can be satisfied only by nationals of the United Kingdom. However, that limit has not been expressly articulated in any decision of the ECJ, but is to be inferred from the results of several cases.

 

44. Mr Paines argued strongly that it was sufficiently clear that Community law was in his favour that a reference to the ECJ for a preliminary ruling was not necessary. I ought therefore to say briefly why I have concluded that his case is not as strong as that.

 

45. First, I find the analysis of the cases where the Masgio principle has been applied as cases where an accrued right had been lost artificial and unconvincing. That is not a factor which has been expressly mentioned in the cases which I have already mentioned. There are also some other cases which arguably are inconsistent with that analysis. In Bestuur van de Nieuwe Algemene Bedrifjsvereniging v Drake (Case C-12/93) [1994] ECR I-4337 the ECJ appeared to contemplate the application of the Masgio principle to the conditions for the acquisition of entitlement to an incapacity benefit (the Dutch AAW) for which all residents of the Netherlands were eligible. The reason why the principle was not infringed was that the disadvantage suffered by Mr Drake was not attributable to his having exercised his right to freedom of movement. In Vougioukas v Idrima Koinonikon Asphalisseon (Case C-443/93) [1995] ECR I-4033 the terms on which a doctor could buy pension rights for past service were in issue. The terms allowed rights to be bought for periods of employment in Greek public hospitals, but not for periods of employment in public hospitals in other Member States. The ECJ applied the Masgio principle and found that it was infringed, because workers who had exercised their rights to freedom of movement were put at a disadvantage by comparison with workers who had not exercised that right.

 

46. Second, the rule stated in paragraph 23 of Paraschi seems to me to be related to Article 48's effect on rules which are discriminatory on the grounds of nationality rather than its effect on rules which deprive migrant workers of advantages enjoyed by non-migrant workers (see paragraph 23 of the Advocate General's second Opinion in van Munster). In addition, I am not at all sure that the form of words, deriving from Kenny, was intended to set up a distinction between overt and covert discrimination in relation to acquisition of rights and loss of rights. It seems to me that the distinction between acquisition or retention on one hand and loss or suspension on the other is more a distinction between conditions whose fulfilment has a positive effect on entitlement and conditions whose fulfilment has a negative effect. And in paragraph 27 of the judgment in Drake the ECJ subjects a Member State's right to make the conditions for granting benefits stricter to the condition that the new requirement does not give rise to overt or disguised discrimination between Community workers.

 

47. Third, I do not think that the cases of Hartmann Troiani and Gray can be explained only by the existence of a rule such as that put forward by Mr Paines. A possible alternative explanation was put forward by Mr Drabble, although I note that in Vougioukas and in Reichling v INAMI (Case C-406/93) [1994] ECR I-4061 the ECJ was prepared to invoke Articles 48 and 51 of the Treaty where the circumstances were regulated in detail by Regulation 1408/71.

 

48. For those reasons, which have only scratched the surface in a very complex area, I could not with any confidence at all say that the rule put forward by Mr Paines represents Community law. I have taken account of his point on Lebon in expressing my doubt about the application of the Masgio principle to a habitual residence condition in paragraph 41 above. I also refer to the comment made by Henry LJ in the Court of Appeal in Sarwar and Getachew (page 24 of the transcript) that different considerations apply to workers, as opposed to work-seekers.

 

49. Therefore, I conclude that the reference of questions to the ECJ is necessary in order to determine the claimant's entitlement to income support for the period from 9 January 1995 to 3 March 1995. The facts have been established and I have determined how the domestic law applies to those facts. In those circumstances, given the nature of the dispute about Community law, I am sure that the reference should be made at the level of the Commissioner. It would be a waste of time and resources for me to attempt to determine the relevant points of Community law and force one party or other to go to the Court of Appeal for a reference to be made.

 

50. The questions referred are to be set out in an annex to this interim decision. The annex, which is to form part of this interim decision, will be attached and the reference to the ECJ will be made after the parties have had an opportunity to make representations on a draft form of the annex, in accordance with a direction which I have given today.

ANNEX TO 79/96
ARTICLE 177 OF THE TREATY OF ROME
REFERENCE TO THE COURT OF JUSTICE OF THE
EUROPEAN COMMUNITIES BY MR COMMISSIONER MESHER
IN THE MATTER OF A CLAIM FOR INCOME SUPPORT
ANNEX TO INTERIM DECISION
 

1. This request for a preliminary ruling is made in the course of proceedings before the Social Security Commissioner on an appeal by the claimant from the decision of the Cwmbran Social Security Appeal Tribunal dated 1 June 1995. The other parties to the proceedings are the adjudication officer and the Secretary of State for Social Security. The issues in the case are whether the claimant satisfies the condition of habitual residence in the United Kingdom, the Republic of Ireland, the Channel Islands or the Isle of Man, so as to be entitled to an award of income support or whether European Community law requires that condition not to be applied to the claimant.

 

The factual background
 

2. The factual background is set out in the Commissioner's interim decision of which this annex forms part.

 

National law
 

3. The national legislative background is as follows. Income support is payable under Part VII of the Social Security Contributions and Benefits Act 1992. As at the dates relevant to the appeals, section 124(1) provides that:

 

"(1) A person in Great Britain is entitled to income support if ...

(a) he is of or over the age of 18 or, in prescribed circumstances and for a prescribed period, of or over the age of 16 or he is a person to whom section 125(1) below applies;

(b) he has no income or his income does not exceed the applicable amount;

(c) he is not engaged in remunerative work and, if he is a member of a married or unmarried couple, the other member is not so engaged; and

(d) except in such circumstances as may be prescribed ...

(i) he is available for, and actively seeking employment.

(ii) he is not receiving relevant education."

 

Section 134(1) provides that no person is to be entitled to income support if their capital exceeds a prescribed level.

 

4. The Act contains extensive powers to make regulations. The Income Support (General) Regulations 1987, as many times amended, contain highly detailed provisions defining, for instance, how income and capital is defined, how the applicable amount is to be calculated, and when people are to be treated as satisfying or as not satisfying the conditions of entitlement in section 124(1).

 

5. Among the provisions of the Income Support (General) Regulations 1987 concerned with the definition of the applicable amount for a claimant is regulation 21(1), which provides that in the special cases prescribed in column 1 of Schedule 7 to the Regulations the applicable amount is to be the amount prescribed in the appropriate paragraph of column 2 of Schedule 7. Paragraph 17 of Schedule 7 applies to persons from abroad. It prescribes an applicable amount of nil where the claimant is a person from abroad.

 

6. "Person from abroad" is defined in Regulation 21(3). The main definition has been in place, subject to amendments, from the outset of the income support scheme. With effect from 1 August 1994 the following additional definition was added, by virtue of regulation 4(1) of the Income-related Benefits Schemes (Miscellaneous Amendments) (No 3) Regulations 1994 (S.I. 1994 No 1807):

 

"'person from abroad' also means a claimant who is not habitually resident in the United Kingdom, the Republic of Ireland, the Channel Islands or the Isle of Man, but for this purpose, no claimant shall be treated as not habitually resident in the United Kingdom who is ....

(a) a worker for the purposes of Council Regulation (EEC) No. 1612/68 or (EEC) No. 1251/70 or a person with a right to reside in the United Kingdom pursuant to Council Directive No. 68/360/EEC or No. 73/148/EEC; or

(b) a refugee within the definition in Article 1 of the Convention relating to the Status of Refugees done at Geneva on 28th July 1951, as extended by Article 1(2) of the Protocol relating to the Status of Refugees done at New York on 31st January 1967; or

(b) a person who has been granted exceptional leave to remain in the United Kingdom by the Secretary of State."

 

The proposal to insert the additional definition was submitted to the Social Security Advisory Committee. The Committee's report and the Secretary of State's response is published in Cm 2609.

7. The Court of Appeal has held in R v Secretary of State for Social Security, ex parte Sarwar and Getachew (24 October 1996) that the amending regulation was validly made under the power given in section 137(2) (a) of the Act to make regulations "as to circumstances in which a person is to be treated as being or not being in Great Britain".

 

8. The meaning given to habitual residence in national law is discussed in the interim Commissioner's decisions CIS/1067/1995 and CIS/2326/1995. The practical effect in the main proceedings is that the claimant was found by the Commissioner to be habitually resident in the United Kingdom, and so not a "person from abroad", from 4 March 1995 onwards. However, for the period of the claim from 9 January 1995 to 3 March 1995 the claimant was found not to be habitually resident in the United Kingdom. The necessary "appreciable period" of residence was found, in the circumstances of the case, to be eight weeks from the date of the claimant's return to the United Kingdom. It is in relation to the period from 9 January 1995 to 3 March 1995 that the question of Community law arises on which a preliminary ruling is requested.

 

Community law
 

9. The principles of Community law put forward by the parties as relevant to the disputed period are set out in the interim decision of which this annex is a part, in particular in the discussion of the submissions on behalf of the claimant and of the adjudication officer and the Secretary of State.

 

Question
 

10. In accordance with the interim decision, and having taken into account the representations of the parties (made on 20 January 1997 and 10 February 1997) on the form of the question, the following questions is, under Article 177 of the Treaty of Rome, referred to the Court of Justice of the European Communities for a preliminary ruling:

 

In circumstances where a person has worked and been habitually resident in one Member State, has then exercised the right to freedom of movement for workers to move to another Member State, where the person has worked and become habitually resident, and finally returns to the first Member State in order to seek work, is it compatible with the requirements of Article 48 of the Treaty of Rome for the first Member State to impose a condition of habitual residence in that State (involving the existence of an appreciable period of residence in that State) on entitlement to a general non-contributory means-tested state benefit with the characteristics of British income support?

 

J. Mesher
Commissioner 
 

25 February 1997

