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1. My decision is that the decision of the social security appeal tribunal was erroneous in point of law. Pursuant to section 23(7) of the Administration Act 1992 I substitute my own decision which is that the claimant was entitled under the award made in Merthyr Tydfil on 27.11.92 to income support throughout the period from 14.1.93 to 14.3.93. The question of backdating of the award made on 15.3.93 does not arise. 

2. This is an appeal with the leave of the Commissioner from the decision of an appeal tribunal dated 29.7.93 (T45/47). The appeal is supported by the adjudication officer on grounds which will afterwards appear. 

(i) On 18.11.92, the claimant made a claim for income support at Wrexham for herself and for five dependent children (T1/6). She was asked to provide evidence of identity in the shape of birth certificates for herself and her children. 

(ii) On 27.11.92 the claimant made a similar claim of Merthyr Tydfil and income support was awarded and paid from 27.11.92 to 7.1.93. 

(iii) On 14.1.93, the claimant had moved back to Wrexham and made a fresh claim there. Again, she was asked to provide evidence of identity for all her children and I imagine also for herself as well. This request was made pursuant to regulation 7(1) of the Claims and Payments Regulations 1987 which stipulates that evidence requested is to be provided within one month or so long thereafter as the Secretary of state may consider reasonable. As I understand it - see para 5.5 (T35/7) - since that evidence was not produced within one month the adjudication officer decided that the claimant was not entitled to income support. 

(iv) The claimant obtained the relevant birth certificates - in her case a certificate of baptism which was acceptable and made a fresh claim on 15.3.93 (T21/27) and income support was awarded but only as from that date. 

(v) The claim before me is for backdating. On 5.4.93 the adjudication officer refused that claim and on 29.7.93 the appeal tribunal upheld that decision. They both held that the claimant had not shown continuous good cause for making her claim late pursuant to regulation 19(2) of the Claims and Payments Regulations 1986. 

3. The grounds of appeal (T49/5O) are that the claimant could have verified her identity by other means viz the bank account, but the local Wrexham office "held out for birth certificates only", as it seems to me they were entitled to do under regulation 7(1). 

4. However, the adjudication officer supports the appeal and asks me to set aside the decision of the appeal tribunal and remit the case for rehearing. She submits that the tribunal should have made such findings to determine whether the award made in Merthyr Tydfil had been properly terminated on review or whether the Secretary of State had suspended the award because a question had arisen whether it ought to be revised. She submits that the new tribunal should make findings of fact to establish whether the decision awarding benefit in Merthyr Tydfil had been properly terminated on review bearing in mind that the onus of proof that grounds for review exist lies with the person who contends that an award should be varied. 

5. The nominated officer gave certain directions (58). In effect she asked:- 

(i) For submissions as to whether the award in Merthyr Tydfil was for a definite or an indefinite period. To that request, the adjudication officer submitted (59) that on the balance of probabilities, having regard to regulation 17(3), it was an award for an indefinite period. I would add that the adjudication officer had been unable to locate the papers for the period 27.11.92-7.1.93. In the circumstances, I entirely accept that submission and in so far as is necessary I find as a fact that the award was an award for an indefinite period. 

(ii) For submissions as to whether payment of benefit was suspended. To that the adjudication officer replied:- 

"5. In acceptinq that the adjudication officer made a decision in January 1993 refusing benefit, it is my submission that decision reviewed and terminated the indefinite award made in November 1992. This being the case I submit that payment of benefit was not suspended as suggested in paragraph 3 of my submission dated 20 December 1993." 

I accept the point as regards suspension though for reasons which will occur below I do not think that the decision on 14.1.93 to refuse benefit can be considered to have been a review. 

The adjudication officer continued:- 

" 6. Although. the claimant had changed her address on 14.1.93, this change would not necessarily provide grounds for review." 

6. For authority that a fresh claim made after a previous continuing award may be treated as an application for review, the adjudication officer cited R(I) 11/62 and R(SB) 9/84 (T). In R(SB) 9/84, the tribunal stated in para 17(4)(i):- 

" (i) Where a fresh claim is made after a previous continuing award, it can only be treated as an application for review of that award. See R(I) 11/62 paragraph 12." 

One is therefore referred back to that case R(I) 11/62. The relevant part of para 12 of that case runs:-. 

"The only way in which the claimant's case could be even arguable was if it was an application for a review of the decision of 28 January 1957. Claimants, however, and indeed many others, frequently do not appreciate the distinction between a fresh claim and an application for a review nor the reasons why in some circumstances one is appropriate and the other is not. In view of this a practice had grown up, to the great advantage of claimants, whereby although a claim is in form a claim for benefit or for a declaration it may be treated as being also an application for a review. We think that in this case at every stage it would have been proper to follow this practice, but it is not clear to us whether the question was put before the local appeal tribunal on this basis nor is it clear to us from their grounds of decision on what basis they dealt with it." 

>From that paragraph it appears that it is a practice and a practice which is apparently invoked for the advantage of claimants. 

I make two points:- 

(i) The practice of treating a fresh claim as a review is a matter of convenience intended to benefit the claimant, and to avoid the technical pitfalls of the differences between a fresh claim and a review. In R(I) 11/62, the claimant's case could only be even arguable if it was an application for a review. Accordingly, the practice was operated in favour of the claimant in that case but I do not think that that is tantamount to saying that the practice should be operated in every case whether it was to the advantage or to the disadvantage of the claimant. Where the claimant has an award for an indefinite period - which, as I have said, I have accepted in this case - she does not make a fresh claim when merely changing her address. She notifies that change. It is, in my view, inherently extremely unlikely that the claimant wanted a review in January 1993, and her circumstances do not seem to have warranted one. 

(ii) But as a matter of law I do not see how the "application" - I use a neutral term - on 14.1.93 could have been treated as anything other than a claim for the local office asked for evidence under regulation 7(1) and after the elapse of a month decided that the claimant was not entitled. The adjudication officer states para 5.5 (T37):- 

"The evidence was not produced after a period of one month and the adjudication officer decided that the claimant was not entitled to income support." 

What the adjudication officer did was to put into operation regulation 7(1) of the Claims and Payments Regulations, but that regulation only applies where a person makes a claim for benefit, not a review'. 

"7. (1) Every person who makes a claim for benefit shall furnish such certificates, documents, information and evidence in connection with the claim or any question arising out of it as may be required by the Secretary of state and shall do so within one month ..." 

It seems to me therefore that the adjudication officer can only have treated the claim on 14.1.93 as a fresh claim since he operated regulation 7. 

7. My decision is therefore as set out in paragraph 1 above. The appeal is allowed. 

(Signed) J.M. Henty 

Commissioner 
(Date) 26 October 1994 

