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1. The claimant's appeal is allowed. The decision of the Oxford social security appeal tribunal dated 1 July 1993 is erroneous in point of law, for the reasons given below, and I set it aside. The appeal is referred to a differently constituted social security appeal tribunal for determination in accordance with the directions given in paragraph 12 below (Social Security Administration Act 1992, section 23(7)(b)). 

2. The claimant claimed income support on 29 December 1992. He was then aged 69. Living with him were his 41 year-old daughter-in-law (who was in receipt of income support) and his 16 year-old granddaughter. On the claim form he stated that his income consisted of a state retirement pension of £1,044.55 per quarter and a pension described as "R.A.P." (which I take to be a payment under a retirement annuity contract) of £14,956.31 per year. He also stated that a mortgage of £148,500 had been taken out on his home on 23 January 1991 and that the monthly payments of interest were £1217.70. The interest rate was stated to be 9.95%. Finally, the claimant stated that he made maintenance payments of £7,070 per year to his ex-wife. An inquiry was made to the bank which had made the mortgage loan. The reply, one page of which is reproduced at page T20 of the papers before me, apparently stated that the interest rate with effect from 19 January 1993 was 8.55% and the monthly interest payment was £1,042.84. 

3. On that evidence, the adjudication officer decided on 27 January 1993 that the claimant was not entitled to income support from 29 December 1992 because his income exceeded his applicable amount. The claimant appealed on the grounds that no account had been taken of the payments of maintenance made to his ex-wife and of the fact that he did not have enough money to live on. The adjudication officer's written submission to the appeal tribunal on form AT2 calculated the claimant's eligible interest on the mortgage at 8.55% to give a weekly figure of £231.84. A deduction of £4 was made from that figure for the presence of a non-dependant. The claimant's applicable amount was said to be made up of his personal allowance as a single claimant aged at least 25 of £42.45 and the housing costs of £227.84, making a total of £270.29. The adjudication officer submitted that both pensions received by the claimant had to be taken into account in full and that there was no provision in Schedule 9 of the Income Support (General) Regulations 1987 ("the Income Support Regulations") to disregard the part of the claimant's income paid out in maintenance. Although the annual total of the pension figures given on the claim form was £19,134.51, the adjudication officer adopted the figure of £19,151 used by the claimant in a calculation set out in one of his letters of appeal. The adjudication officer then calculated the income tax payable on that sum at £3,194, having simply deducted a personal allowance of £4,375 from the income of £19,151. That gave a figure of annual income of £15,557, converting to a weekly figure of £299.17. The adjudication officer concluded that the claimant's income exceeded his applicable amount. 

4. The claimant attended the hearing before the appeal tribunal on 1 July 1993. The main argument which he put forward was that account should be taken of the maintenance payment, and secondarily that life insurance premiums linked to the mortgage should be allowed as a housing cost. The chairman recorded that the claimant accepted the other calculation made on form AT2. The appeal Tribunal decided that the claimant was not entitled to income support from 29 December 1992. Its findings of fact were recorded a follows: 

"The calculation of [the claimant's] income is as recorded in the papers, and the result comes to a figure of £299.17 per week. His applicable amount in accordance with section 124 of the Act is £270.29." 

In its reasons for decision, the appeal tribunal wrote: 

"In confirming this decision the Tribunal have had to carefully consider whether or not the Court Order payment to [the claimant's] ex-wife could be taken into account by a deduction from his income, and also whether the life insurance could be similarly be taken into account. In both cases however the Tribunal were unable to consider these aspects as they are not provided for within the Regulations. In particular, there is no provision for taking into account as a deduction from income to arrive at the nett figure any payment to an ex-wife, whether the maintenance is by Court Order, voluntarily or by Deed." 

5. The claimant applied for leave to appeal to the Social Security Commissioner, which was granted by the appeal tribunal chairman, on the ground that the appeal tribunal should not have relied on the absence of any provision dealing with court orders for maintenance. The adjudication officer, in the submission dated 8 December 1993, did not support the ground of the claimant's appeal, but submitted that the appeal tribunal erred in making findings only of the total amounts of income and applicable amount, rather than of the components which went to make up those totals. In his observations in reply, the claimant stressed that he was legally bound to make the payments under the court order, but if he did so, his resources were left below his applicable amount. The claimant's request for an oral hearing of the appeal was granted. 

6. The claimant attended the hearing. The adjudication officer was represented by Mr G Roe of Central Adjudication Services. The claimant's case was essentially that section 124(1)(b) of the Social Security Contributions and Benefits Act 1992 provided that a person was to be entitled to income support when his income did not exceed his applicable amount and he had never been shown any provision which required that payments of maintenance under a court order should not be deducted in calculating a claimant's income. He also maintained the point raised before the appeal tribunal on life insurance premiums. On the maintenance point, Mr Roe referred to section 136(3) and (4) of the Social Security Contributions and Benefits Act 1992, which provide: 

"(3) Income and capital shall be calculated or estimated in such manner as may be prescribed. 

(4) A person's income in respect of a week shall be calculated in accordance with prescribed rules; and the rules may provide for the calculation to be made by reference to an average over a period (which need not include the week concerned)." 

Thus income for the purpose of section 124(1)(b) must be calculated in the way prescribed in regulations. Then regulation 40(1) and (2) of the Income Support Regulations provide that the amount of a claimant's income other than earnings to be taken into account shall be the gross income, if not disregarded under Schedule 9 to the Income Support Regulations. The exact terms are as follows: 

"(1) For the purposes of regulation 29 (calculation of income other than earnings) the income of a claimant which does not consist of earnings to be taken into account shall, subject to paragraphs (2) to (3A), be his gross income and any capital treated as income under regulations 41 and 44 (capital treated as income and modifications in respect of children and young persons). 

(2) There shall be disregarded from the calculation of a claimant's gross income under paragraph (1), any sum, where applicable, specified in Schedule 9." 

[Paragraphs (3) and (3A) deal with cases where amounts are deducted from payments of social security benefits and with student loans] 

Thus, Mr Roe submitted, the claimant's income from his pensions had to be taken into account in full and a deduction for the amount paid out of that income in maintenance could only be made if allowed for by one of the paragraphs of Schedule 9. Schedule 9 contains no paragraph allowing such a deduction. Nor was there any provision allowing the amount paid out in maintenance, whether under a court order or otherwise, to be included as part of a claimant's applicable amount. Therefore, in the present case the claimant's entitlement to income support had to be calculated without reference to the amount he paid out in maintenance under the court order. Mr Roe submitted that that result was fair and reasonable, because otherwise the income support system would in effect be subsidising the beneficiary of the court order and because the person liable to pay has a remedy in applying for the court order to be varied. 

7. I accept both the result and the reasoning of Mr Roe's submission on that point. The fact that there is no provision of the income support legislation which says positively that a payment of maintenance under a court order either is or is not to be taken into account does not assist the claimant. There is no dispute that the claimant's pensions constitute income other than earnings. The effect of regulation 40(1) and (2) of the Income Support Regulations is that their gross amount must be taken into account as income, except in so far as Schedule 9 allows some part of that amount (which may be the amount of a payment made out of the income) to be deducted. Since Schedule 9 contains no provision relating to payments of maintenance, whether under a court order or otherwise, that means that no deduction can be made. Similarly, a claimant's applicable amount can only consist of elements specified in regulations. That follows from section 135(1) of the Social Security Contributions and Benefits Act 1992, which provides: 

"(1) The applicable amount, in relation to any income- related benefit, shall be such amount or the aggregate of such amounts as may be prescribed in relation to that benefit." 

Again, the absence of a specific provision in the Income Support Regulations referring to payments of maintenance means that the making of such payments cannot affect the amount of the claimant's applicable amount. Similar reasoning applies to the claimant's point about the meeting of life insurance premiums on policies taken out on the requirement of the mortgage lender. There is no provision allowing that expense either to be deducted from income or to form part of the calculation of housing costs or any other element of the applicable amount. Therefore, it cannot be deducted from income or enter into the calculation of the applicable amount. 

8. Thus, the appeal tribunal did not err in law on the ground put forward by the claimant, although perhaps its reasoning was not as clearly set out as it might have been. However, with characteristic objectivity Mr Roe went on to mention a number of respects in which the appeal tribunal appeared to have failed to give proper consideration to the claimant's case. 

9. The first was that the claimant, being aged 69 at the date of claim, was entitled to the pensioner premium for people aged 60 or more, but less than 75 (paragraph 9 of Schedule 2 to the Income Support Regulations). The amount of the premium at that date was £16.70. The premium was mentioned in the adjudication officer's written submission on form AT2, but unaccountably omitted when that submission set out the total applicable amount. The second was that the appeal tribunal should have begun by considering the circumstances as at the date of claim. The evidence suggested that at that date the rate of interest on the mortgage was 9.95% and that there was a change with effect from 19 January 1993. The calculation of eligible interest in the adjudication officer's written submission on form AT2 was restricted to the rate of interest applicable from 19 January 1993, yet was applied to the period before that date. With the inclusion of the pensioner premium and the calculation of eligible interest on a rate of 9.95%, the claimant's applicable amount would be £324.95. That is above the amount of the claimant's income, even on the calculation adopted by the adjudication officer. Although the applicable amount would go down to £286.99 when the claimant's monthly mortgage payment became one based on a rate of 8.55%, the effect of the annual up-rating in April 1993, before the date of the appeal tribunal's decision, would be (if the mortgage interest rate had not altered again) to increase the applicable amount to £289.15, within striking distance of the income figure of £299.17. Although the claimant may have said that he accepted the calculations made on form AT2, the appeal tribunal in its inquisitorial role should have investigated all these points relating to the proper calculation of the applicable amount throughout the period in issue from the date of claim down to the date of its decision. All those points emerged clearly from the evidence before the appeal tribunal, which accordingly erred in law in simply accepting the applicable amount of £270.29 put forward by the adjudication officer. 

10. Mr Roe also cast doubt on the way in which the adjudication officer, and hence the appeal tribunal, had calculated the claimant's income. First, he submitted that there was no warrant for using the higher annual figure mentioned by the claimant in his letter of appeal rather than the apparently more accurate (and lower) figure of £19,134.51 produced by multiplying up the quarterly amount of retirement pension. The adjudication officer had been wrong, because of the mistakes as to the applicable amount, in thinking that the difference was immaterial. Second, he suggested that the method of calculating the amount of income tax payable on the annual figure was flawed. The wrong personal allowance had been used, and there was a need to make a calculation related to particular income tax years. Fortunately, I do not have to explore the very considerable difficulties involved in the method of calculation adopted by the adjudication officer. That is because the claimant told me at the oral hearing that on the claim form he had stated the gross amount of the "R.A.P." pension, but that it was paid direct into his bank account after deduction of income tax. His state retirement pension was paid direct into his bank account without deduction of income tax. He also said that he has available bank statements showing the amounts received from each source for the period in issue. That evidence should enable the new appeal tribunal which will have to determine this appeal to approach the question of income in the proper way. 

11. The proper approach is to determine in relation to each payment of income other than earnings (the category into which social security benefits and payments of occupational pensions, personal pensions and retirement annuities fall) the period over which that payment is to be taken into account (regulation 29 of the Income Support Regulations). That will normally be a period equal in length to the period, in respect of which the payment is payable. Thus, for example, each quarterly payment of state retirement pension would be taken into account for a period of three months. Then the beginning of the period for which the payment is to be taken into account is to be determined in accordance with regulation 31 of the Income Support Regulations, and a conversion to a weekly amount carried out under regulation 32. The effect of regulation 40(1) of the Income Support Regulations (set out above) is that the gross income should initially be taken. In the present context, that means the income before deduction of income tax. However, paragraph 1 of Schedule 9 to the Income Support Regulations provides for the disregard of "any amount paid by way of tax on income which is taken into account under regulation 40". There may in some other case be a difficult question as to the treatment of payments from which income tax is not deducted by the payer, but which form part of the claimant's income on which his eventual liability to income tax will be assessed. But I am quite satisfied that where income tax is deducted by the payer, as in the present case, the amount deducted should be disregarded under paragraph 1 of Schedule 9. The tax code by which the amount of income tax deducted is calculated will have taken into account the fact that the taxable state retirement pension has been paid without deduction of tax and of any allowance due to the claimant for the payments of maintenance which he was making. The adjudication officer and the appeal tribunal do not have to enter into the dangerous task of attempting to compute the claimant's income tax liabilities for any particular tax year, but need to find on the basis of acceptable evidence how much tax was paid by way of deduction from each payment made to the claimant. 

12. For the reasons given above, the decision of the appeal tribunal dated 1 July 1993 must be set aside as erroneous in point of law. In view of the matters raised at the oral hearing I am not in a position to make the necessary findings of fact to determine the claim. Therefore, the appeal must be referred to a differently constituted social security appeal tribunal for determination in accordance with the following directions. Since the claim made on 29 December 1992 was for an indefinite period, the period in issue before that new appeal tribunal will run from 29 December 1992 down to the date on which it makes its decision, unless something has happened to terminate the running of the claim (paragraph 11 of R(S) 1/83 and CIS/85/1992, CIS/391/1992, CIS/417/1992, CSIS/28/1992 and CSIS/40/1992). The new appeal tribunal must consider the claimant's entitlement to income support in all the weeks in that period. A conclusion that the claimant is not entitled to income support in a week does not mean that the appeal tribunal cannot find that there is entitlement in a later week (paragraph 5 of the appendix to CIS/267/1993). In determining the claimant's applicable amount for any week, the new appeal tribunal must take into account the points made in paragraphs 7 and 9 above. In determining the claimant's income, the new appeal tribunal must take into account the points made in paragraph 11 above. The claimant should be prepared to produce to the new appeal tribunal any records of the amounts of payments of the "R.A.P." pension and of the income tax deducted, in the form of documents accompanying each payment or bank statements showing the amounts credited to his account from that source from 29 December down to the present. However, it will greatly assist the new appeal tribunal if before the rehearing of the appeal the adjudication officer makes arrangements with the claimant to inspect the documents and other evidence available. There should then be a written submission from the adjudication officer to the new appeal tribunal setting out his view of the properly calculated amounts of applicable amount and income throughout the period in issue. 

13. Although the central legal contention put forward by the claimant is unsuccessful, his appeal is allowed. 

(Signed) J Mesher 

Commissioner 
Date: 30 June 1994 

