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SOCIAL SECURITY ACT 1986 
APPEAL FROM DECISION OF SOCIAL SECURITY APPEAL TRIBUNAL ON A QUESTION OF LAW 
DECISION OF THE SOCIAL SECURITY COMMISSIONER 
1. My decision is that the determination of the appeal tribunal dated 26 February 1992 is not a decision within the meaning of section 101(1) of the Social Security Act 1975 and consequently I do not have jurisdiction to entertain any appeal from that determination. 

2. The claimant made a claim for a social fund funeral payment on 19 August 1991. On the claim form she declared that she was in receipt of housing benefit/community charge benefit. After making enquiries of the local authority, the adjudication officer determined that the claimant was not entitled to either housing benefit or community charge benefit, and therefore decided that she was not entitled to a funeral payment because she had not in respect of the date of claim been awarded any of the benefits specified in regulation 7(1)(a)(i) of the Social Fund Maternity and Funeral Expenses (General) Regulations 1987. 

3. The claimant appealed. At the first hearing before the appeal tribunal, she produced a document from the local authority appearing to show that she was receiving some form of benefit against payment of the community charge. The hearing was adjourned for at least four weeks for the adjudication officer to make further enquiries. The claimant attended the next hearing, before a differently constituted appeal tribunal, on 26 February 1992. The claimant produced the same letter from the local authority. The appeal tribunal found that the claimant received a rebate in reduction of her community charge liability for the year 1991/92 and that that constituted a community charge benefit, giving those words their ordinary everyday meaning. Its decision, recorded in box 3 of form AT3, was as follows: 

"Appeal allowed. Adjudication officer's decision revised. Namely claimant was in receipt of a qualifying benefit on the date of claim mainly a community charge benefit. Accordingly paragraph 7(1)(a) of the Social Fund Maternity and Funeral Expenses Regulations was satisfied." 

In its reasons for decision the appeal tribunal recorded that it was accepted that the other three conditions in regulation 7(1) were satisfied. Its final paragraph was in these terms: 

"Accordingly the matter would be referred back to the adjudication officer to quantify the amount of any funeral payment now payable as a result of this decision which will require a production of the funeral director's account which was not before today's tribunal." 

4. The adjudication officer applied for leave to appeal to the Social Security Commissioner, on the ground that a reduction in community charge was not a community charge benefit within the meaning of regulation 7(1)(a)(i). Leave was granted by the appeal tribunal chairman on 10 April 1992. On 26 April 1993 I issued a direction requiring the adjudication officer to make a submission on the question of whether the appeal tribunal's decision constituted an appealable decision within section 101(1) of the Social Security Act 1975 (section 23(1) of the Social Security Administration Act 1992). That section provided at the date of the appeal tribunal's decision: 

"(1) Subject to the provisions of this section, an appeal lies to a Commissioner from any decision of a social security appeal tribunal on the ground that the decision of the tribunal was erroneous in point of law." 

The adjudication officer's submissions dated 25 May 1993 and 19 January 1994 deal with that question. The claimant has had no comments to make on those submissions. In the submission dated 25 May 1993 the argument put forward was that the balance of authority among the Commissioners was that a "decision" under section 101(1) means a final decision, in the sense of a decision which finally disposed of the relevant proceedings before the appeal tribunal. That was said to follow from the decision of the Tribunal of Commissioners in CA/126/1987 and of an individual Commissioner in CSB/83/1991. The decision of another individual Commissioner in CSIS/118/1990, that where an appeal tribunal had determined some issues and adjourned for evidence to be produced on the remaining issues there could be an appeal to the Commissioner on the parts which had been decided, was to the contrary. In the submission dated 19 January 1994 it was submitted that CIS/451/1992, decided by another individual Commissioner on 6 December 1993, confirmed the view already put forward by the adjudication officer. 

5. I accept that "decision" in section 101(1) of the 1975 Act means a final decision in the sense described above. Hence, I do not follow the decision in CSIS/118/1990. I do not agree that section 98(3) of the 1975 Act (now section 20(5) of the 1992 Act), the provision relied on by the Commissioner in that case, authorises the division of a claim or question before an appeal tribunal into parts, so that a decision dealing with some parts and adjourning others may be appealed to the Commissioner. I follow CSB/83/1991 and CIS/451./1992 in preference. But the difficult question is to determine when a decision of an appeal tribunal is sufficiently complete in order to be a final decision for the purposes of section 101(1) of the 1975 Act. It now appears to be agreed that if in overpayment cases an appeal tribunal refers a question of the calculation or quantification of the amount of a recoverable overpayment to an adjudication officer, reserving the right of any party to the proceedings to return the question to the appeal tribunal in the event of disagreement, that is a completed decision which can be appealed to the Commissioner (R(SB)15/87, CSB/83/1991 and Riches v Social Security Commissioner (Inner House of the Court of Session, 14 May 1993)). The same conclusion may well apply when other questions of calculation or quantification are referred to the adjudication officer under the same conditions after an appeal tribunal has determined the matters of legal principle involved. However, the present case is very different. The appeal tribunal did not decide that the claimant was entitled to a funeral payment. It merely decided that the claimant satisfied regulation 7(1)(a) of the Social Fund Maternity and Funeral Expenses (General) Regulations 1987. Although it found the other conditions in regulation 7(1) satisfied, that did not leave for determination merely the question of the quantification of the amount of the funeral payment to be allowed. As well as possible problems about whether all the items forming part of the funeral director's account fell within the terms of regulation 7(2), there also remained the questions of whether any deductions fell to be made from the award under regulation 8 and of the effect of regulation 9 on capital. Those questions went well beyond a matter of quantification after an appeal tribunal has determined the issues of legal principle. There were questions of substantive entitlement not resolved. Therefore, I conclude that the appeal tribunal's decision dated 26 February 1992 was not complete and was not a decision from which an appeal could be brought under section 101(1) of the 1975 Act. 

6. The question remains of what should be done following the appeal tribunal's determination dated 26 February 1992. I consider that the state of affairs is equivalent to that where an appeal tribunal has recorded a determination on some issues arising on an appeal and adjourned its consideration of other issues. Where an appeal tribunal purports to refer to an adjudication officer substantive matters going beyond matters of calculation or quantification, the adjudication officer should not determine those matters, even with the agreement of the claimant. The appeal should be placed before the appeal tribunal again, with a submission from the adjudication officer stating his view of what the appeal tribunal's completed decision on the appeal should be and referring to any new evidence which has been obtained. That is in line with the approach of the Commissioner in decision CIS/451/1992, who directed that the appeal in that case should be placed before an appeal tribunal for a final decision. She also stressed that every effort should be made to ensure that the same three members sat on the appeal tribunal at that hearing as at the earlier one. I agree that that should be done in the present case, if practicable. If it cannot be done, then it is desirable that none of the members who sit on the appeal tribunal for the resumed hearing should have sat on the appeal tribunal of 26 February 1992. 

7. As also noted in CIS/451/1992, if the appeal tribunal at the resumed hearing is not identically constituted, there must be a complete rehearing within the guidelines given in paragraph 7 of R(U)3/88, wholly unfettered by anything which went on at the hearing on 26 February 1992. If the appeal tribunal for the resumed hearing is identically constituted, where need not be a complete rehearing, in the sense that evidence given at the earlier hearing need not be given again, but in my judgment the appeal tribunal will not be bound by any finding of fact or any conclusion as to the satisfaction of any condition of entitlement or as to any question of law expressed by the appeal tribunal of 26 February 1992. In paragraph 9 of R(I)29/59 it was said: 

"The first tribunal came to a conclusion on one of the questions necessary to the determination of the appeal before them, but this did not complete their consideration of the appeal, and they made no operative decision. When the appeal came before the second tribunal, that tribunal was right (in my opinion) in treating all questions relevant to the appeal as being open to their consideration de novo, irrespective of any conclusion which the first tribunal might have reached on any of these questions." 

Although, in that case, the second appeal tribunal was differently constituted from the first, the Commissioner seemed to regard that as an additional reason for his conclusion, which I consider applies wherever an appeal tribunal has not made a complete decision on the appeal before it. The situation is different from that where an appeal tribunal has made a complete decision on issues of principle, referring only questions of calculation or quantification to the adjudication officer, and possibly from that where an appeal tribunal is considering clearly distinct claims or questions and does not determine all claims or questions in the first hearing. I prefer not to express any view about that latter situation. If the appeal tribunal on the resumed hearing is minded to differ from any finding of fact or conclusion of the appeal tribunal of 26 February 1992, it must be careful to ensure that the parties have a fair opportunity to deal with the matters which incline the appeal tribunal to that view. 

8. Accordingly, the appeal is to be placed before an appeal tribunal for final decision under the conditions described in paragraphs 6 and 7 above. The adjudication officer should make a written submission dealing with all the issues to be dealt with at the resumed hearing. It is open to the adjudication officer to submit that the appeal tribunal should decide that the claimant did not satisfy regulation 7(1)(a)(i) of the Social Fund Maternity and Funeral Expenses (General)

Regulations 1987, in addition to dealing with regulations 7(2), 8 and 9. It is right that I should express no views "whatsoever about the merits of the claim. 

(Signed) J. Mesher 

Commissioner 
(Date) 20 April 1994 

