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Decision 
1. This claimant's appeal succeeds. My decision is

(1) the decision of the social security appeal tribunal 

dated 17 September 1990 is erroneous in law and I set it aside.

(2) the decision which the tribunal should have given, and which I now give, is that the claimant's appeal against the decisions of the adjudication officer issued on 20 and 28 July 1989 is allowed because the question whether the claimant was entitled to income support had already been decided in the claimant's favour in 1988 and was final (in the absence of appeal or review) and it was not therefore open to the adjudication officer or the appeal tribunal to decide on its merits the claim for income support made on 22 May 1989.

Representation 
2. I held an oral hearing of this appeal. The claimant was represented by Mr David A. Pearl of Counsel instructed by Ms P. Thompson, solicitor. The adjudication officer was represented by Mr Butt of the Solicitor's Office, Departments of Health and Social Security. 

Course of the proceedings 
3. The claimant made a claim for supplementary benefit on 23 April 1987. Benefit was paid continuously from 23 April 1987 to 10 January 1989. Payment of benefit was suspended from 11 January 1989 by the Secretary of State under regulation 37(1) of the Social Security (Claims and payments) Regulations 1987 pending determination of a question which was said to have arisen in relation to the claimant's entitlement because he could be over the capital limit.

4. No determination of that question having been made, the claimant made a fresh claim for income support on 22 May 1989. An adjudication officer issued two decisions in respect of that claim. The first decision, which was issued on 20 July 1989, was that the claimant was not entitled to income support from 22 May 1989 as his capital exceeded £6,000.00. The second decision, which was issued on 27 July 1989 was that the claimant was not entitled to income support from 11 January 1989 because the claimant had not given "the information we asked for". The claimant appealed against both decisions and in the written submission to the appeal tribunal the adjudication officer submitted that there was an absence of information, that the adjudication officer had made his decision on 20 July and later backdated it to 11 January 1989 the date when the Secretary of State suspended the claimant's benefit, and that the claimant had not proved that he was not the beneficial owner of             London and was therefore over the prescribed limit. 

The appeal tribunal's decision 
5. The appeal tribunal heard the appeal on 17 September 1990. Their decision was: 

"To confirm the decision" [sic]. 

6. Their recorded findings of fact were: 

"The appellant made a claim for supplementary benefit on 23.4.87 and was paid continuously from 23.4.87 to 10.1.89. Entitlement to benefit was suspended from 11.1.89. The Appellant made a fresh claim for Income Support on 22.5.89. In order to arrive at a decision the Adjudication Officer asked for the following from the Appellant: 
(a) a signed Form A42 (Permission to examine all documents held by Halifax Building Society relating to appellant's mortgage.)

(b) Confirmation that             (the appellant's sister) had been making the mortgage repayments and not the appellant.

(c) Documents relating to the purchase of the property and subsequent transactions. 

(d) Copy of Trust Deed if held.

(e) Sister's Address.

On 11.7.89 the Department received a letter from the Appellant's solicitors stating:- 

(a) that they had advised their clients not to sign Form A42.

(b) that all documents relating to the purchase, transaction and repayment of the mortgage were either with the Appellant's sister and her solicitors. 

(c) that the appellant held no Documents regarding the 

trust other than the ones the Department is already in possession of. 

(d) that             last had contact with his solicitor when she was in Bombay. 

The Department had at this time in their possession (i) a copy of the contract of sale, which described the Appellant as "Beneficial Owner". This was unknown by the Appellant's solicitors (ii) A Statutory Declaration by the Appellant that he held         as trust for his sister. 

On 20.7.89 the Adjudication Officer decided that the Appellant had not given the information required." 

7. Their recorded reasons for their decision were: 

"Onus on the Appellant was to satisfy the Adjudication that on the balance of probabilities that he satisfied the conditions of his claim. This he failed to do. The information given was in the Tribunal's view insufficient." 

Was the appeal tribunal's decision erroneous in law? 
8. The appeal tribunal's decision was clearly erroneous in law. Suspension of payment of benefit had been effected by the Secretary of State under regulation 37(1) of the Social Security (Claims and Payments) Regulations 1987 which provides: 

"37.-(1) Where it appears to the Secretary of State that a question arises whether - 

(a) the conditions for entitlement are or were fulfilled: 

(b) an award ought to be revised; or 

(c) subject to paragraph (2), an appeal ought to brought against an award 

the Secretary of State may direct that payment of benefit under an award be suspended, in whole or in part, pending the determination of that question in review, appeal or reference." 

So there was, at the date of suspension (11 January 1989) a subsisting award of income support (obviously made in 1988) pursuant to the transitional provisions relating to supplementary benefit beneficiaries. Awards of income support are generally open-ended and made for an indefinite period (see regulation 17(1) of the Social Security (Claims and Payments) Regulations 1987). It is not in dispute that the award that was suspended by the Secretary of State was for such a period. There is no evidence, anywhere in the case papers, nor did Mr Butt suggest, that that award has ever been terminated by a decision on review, appeal or reference. Accordingly, it is still operative. The adjudication officer had no jurisdiction to give and the appeal tribunal had no jurisdiction to affirm the adjudication officer's decision that the claimant was not entitled to income support. Those decisions were made on the claimant's subsequent claim of 22 May 1989. For the claimant already had, and still has, until reversed on review or appeal, an award of income support in his favour. The adjudication officer had purported to decide the merits, in (no doubt unwitting) defiance of an existing award overlapping the same period. This is not legally possible: see decision R(I) 9/63 at paragraph 18. As a subsequent Tribunal of Commissioners explained in decision R(S) 1/83 at paragraph 11: 

"A problem arises in relation to any further claims for the same benefit which may be submitted for an overlapping period. If such a claim is submitted after final disposal of an open-ended claim it will, so far as overlapping, be precluded from adjudication on the merits by the rule of res judicata. See R(I) 9/63 paragraphs 24 and 25. In that situation the original decision can be reconsidered only if there are grounds for review." 

I set aside the decision of the appeal tribunal as erroneous in law. 

The decision that the tribunal should have given 
9. There was only one decision which the appeal tribunal were entitled to give which was that the question whether the claimant was entitled to income support had already been decided in the claimant's favour in 1988 and was final in the absence of appeal or review and it was not therefore open to the appeal tribunal to decide on its merits the claim for income support which was made on 22 May 1989. 

Concluding remarks
10. Income support (the benefit of last resort for those without sufficient means) has been suspended for 3½ years. An adjudication officer should now give the necessary decision on review promptly. 

11. In the light of remarks made at the hearing before me, it is appropriate to emphasise that the claimant's entitlement to income support can only be terminated on review if it is shown that the conditions of entitlement are no longer satisfied: see regulation 17(4) of the Social Security (Claims and Payments) Regulations 1987. The onus of proving this rests on the adjudication officer: see decision R(S) 3/90 (reported). It is for this reason that the claimant's success in this appeal is not a mere technicality. The onus of proof, where a claimant is already in receipt of an award of income support and it is desired to terminate it is the reverse of that appertaining to an original claim for benefit, when it rests on the claimant. A recipient of an award of income support is not required to prove entitlement again. 

12. My decision is set out in paragraph 1. 

 

 

(Signed) V G H Ha11ett

Commissioner 
Date: 28 October 1992

