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1. I allow the claimant's appeal, brought by leave of the chairman, against the decision of the Blackburn social security appeal tribunal on 28 June 1996 that "Income support from 1 June 1992 to 10 February 1994 both dates included to be repayable. Direction given by tribunal that full computation of overpayment be submitted to appellant prior to recovery". This is because the decision is erroneous in law. I therefore set it aside.

The claimant's and her husband's claims:
2. The claimant claimed income support on 27 March 1992. Her husband had gone abroad the previous day leaving her looking after their six children. Her claim form is not part of the appeal papers, so the details of this claim are not clear. It appears that she was awarded income support following this claim. It was paid to her until 10 February 1994. On or about 1 June 1992 the husband returned to the United Kingdom. He signed a claim form for income support on 3 June, and the claim was accepted as made on 4 June. This disclosed that the husband was claiming benefit for himself as having just separated from the claimant who, it is also disclosed on the claim form, was claiming income support for herself and the children. It appears that the husband received income support as a single person required to be available for work until a claim that from 13 January 1993 he was sick. Benefit continued to be paid to him after that date.

3. The position of the separate claims by the claimant and her husband was apparently questioned when the husband presented a claim for income support for himself only to the local office in February 1994. Apparently, advice was offered that the husband and claimant could not claim separately. Whether or not this was so, the husband made a claim later that month for himself and (for the first time at least since 1992) for the claimant and children. There was then an interview at the house of the husband, at which he made a signed statement that he and the claimant "have always lived together as a couple, we have never been estranged". The claimant was present but is recorded as speaking no English. She did not sign the statement.

4. As a result of the interview, an adjudication officer reviewed the claimant's entitlement to income support and concluded that there had been a change of circumstances when the husband returned from abroad. This was because "she was no longer a lone parent and not entitled to income support under the conditions of entitlement" (Adjudication officer's submission to the tribunal, paragraph 6.5). It was decided that the claimant and her husband were a married couple living together. A nil determination of benefit was therefore made for the period from 1 June 1992 (assumed to be the date that the husband returned to the United Kingdom) to 10 February 1994 (the date of the last payment of benefit to the claimant). As a result, there had been an overpayment of income support to the claimant, which was said to be £11,302.96. Recovery was sought of this amount, after a deduction for an assumed amount of income support payable to the husband.

5. It is not clear from the papers whether the husband's entitlement to income support was reviewed then, or indeed at any subsequent time. There is no departmental record or statement in the papers that suggests there was a review. There is, however, a suggestion in the letter from the husband in January 1996 that his income support may have been stopped before the interview took place. This is because he says "My payment book had been withdrawn and I had no money and did not think I had any choice [but to claim on behalf of himself, his wife and the children]." If so, it is possible that action was taken to stop income support to, or recover it from, the husband during the period under review. There is no information from the adjudication officer about this.

6. The husband stated that in the letter dated 29 January 1996 that he and the claimant had been living apart, although in the same house. He says that they did try and get together in June 1994, (allegedly only because of the Department of Social Security advice) but this did not last, and the claimant and husband were soon living apart again. Other evidence given to the tribunal stated that the husband had by the date of the hearing left the house and was living elsewhere.

The tribunal's decision.
7. I have set out this history, based on the papers in the file, because the tribunal has failed in its decision and record to deal with, or clarify, several relevant issues. The tribunal's findings and reasons were as follows:

Findings: "The appellant failed to notify a change of circumstances to the Department, that her husband had returned from abroad and was living in the marital home. The appellant and her husband were interviewed and he stated that they had never been estranged and always lived together as a couple, the appellant did not seek to deny this."

Reasons: "The appellant and her husband lived as a married couple upon his return from Pakistan. Upon the husband's return to the household the appellant was no longer a lone parent and no longer entitled to income support under the conditions of entitlement (section 25 Social Security Administration Act 1992) and (section 124 Social Security Contributions and Benefits Act 1992) also Commissioner's Decision R(SB) 54/83 applied."

The findings of fact.
8. Dealing first with the findings, it is not clear what the tribunal meant by "marital home". The return of the husband to the same dwelling as the claimant was not a material fact - that of itself did not stop her being a lone parent. His return to the household, so that the two were a couple, was a material fact. The language used by the tribunal does not make it clear which happened. The notes of evidence do not help clarify the matter either, because they record a statement that the husband was living in a separate bedroom in the property - a contention on which no finding was made either as to its acceptance or its significance. The notes also record "No disclosure by [the claimant] that following her husband's return from abroad they had separated but were living in the same house." [This is the same wording as paragraph 5.13 of the adjudication officer's submission to the tribunal]. The failure to deal with this evidence and to make clear what the tribunal decided means that the decision is not adequately stated, and is therefore in error of law.

9. The tribunal also failed to make clear what it meant by the finding that "the appellant did not seek to deny" her husband's statement that they had never been estranged, or about the husband's statement. It is clear from the contemporary record that the claimant did not understand English. If the claimant did not seek to deny her husband's statement at the time, it was probably because she did not understand it. It is clear from the terms of the appeal and the chairman's notes of evidence that she has sought to deny the statement since then. Further, the husband himself later said he did not understand what "estranged" meant. If the husband did not understand what he was saying, what was it that the claimant did not seek to deny? Again the tribunal did not deal with this. The treatment of this issue is also inadequate and therefore erroneous in law.

The tribunal's reasons.
10. Based on its findings, the tribunal concluded that the claimant and husband were a married couple living together "upon his return" from abroad. The evidence of the husband's letter in 1996 and from the wife (at least according to the proof of her evidence in the papers) was that the couple had not been living together during any part of the period in question save possibly for a period after the advice about a joint claim in February 1994. As noted in paragraph 8, there was at least some discussion about this at the hearing. In failing to make clear how it handled this evidence, the tribunal has again erred in law. In particular, if the tribunal found that the claimant and her husband were living together throughout the period, it should have explained why it preferred that version of events to the evidence from both the claimant and husband, and on what evidence the conclusion was based. The adjudication officer now acting has rightly submitted that it was open to the tribunal to accept the claimant's own uncorroborated evidence unless it was self-contradictory or inherently improbable. In this case, the tribunal appears to have preferred one statement by the husband to the claimant's evidence and other evidence of the husband (who, it should be remembered, was not a party to the appeal and was under no duty to appear before the tribunal).

11. Having found that the claimant and her husband were a married couple living together, the tribunal then concluded that the claimant was "no longer entitled to Income Support under the conditions of entitlement". The statutory references given do not explain this conclusion. There appear to be two unstated assumptions here. The first is that the claimant claimed as a lone parent under Schedule 1 paragraph 1 of the Income Support (General) Regulations 1987, rather than as a parent whose partner is temporarily abroad under paragraph 22 of those regulations or on some other basis. If so, it would follow that this basis of claim stopped when the couple were together again. As the claimant's claim form is not before the tribunal, it is not obvious that this was the basis of claim, and it should have been determined expressly by the tribunal. This is because the basis of claim is relevant to both to the basis of entitlement and to any allegation about disclosure of material facts. This is again an error of law.

12. The second unstated assumption is that from the date the husband returned to the United Kingdom (and assuming, as the tribunal did, that they were living together from that date), he should have claimed income support, and the claimant should not have claimed. Further, it is assumed that this situation should have continued throughout the period under review. If this is an implicit assumption that the husband should be the claimant simply because he is the husband, it is clearly discriminatory and wrong. No such general assumption can be made. If it is an attempt to apply the relevant law to this application and the probable behaviour of this claimant and her husband, it does not follow as a matter of course, and the matter again should have been considered specifically.

13. It is no enough that the husband, after an interview with a Department of Social Security official that is alleged to have included wrong advice, made a claim on behalf of the family. I note in particular the acceptance by the adjudication officer now acting "that the subsequent claim by [the husband] was due to being misled by a member of the Benefits Agency" (paragraph 15 of the submission). The claimant could have continued to make the claim, though she may have had to show she was available for work, or was herself incapable of work, or was temporarily looking after another person, or some other ground of claim. It may be that the claim could be based on the then current form of regulation 8(3) of the Income Support (General) Regulations 1987, as noted by the Commissioner in CIS/137/92 (* 9/94). Had the claimant and her husband then been advised that the likely effect of the husband acting as claimant, rather than the wife, was that over £11,000 income support paid to the wife would be reclaimed, they might have considered that relevant to their decision. At any rate, the choice during the relevant period would have been for the claimant and her husband to make a claim under regulation 4 of the Social Security (Claims and Payments) Regulations 1987 on whatever basis they saw fit, subject to a timely claim being made. The issue should also have been considered expressly by the tribunal.

14. The question of who should have claimed as between the claimant and her husband is similar to that recently discussed by the Commissioner in Decision CIS/13742/1996 (* 15/98). In that case, recovery was sought of an overpayment of income support where a claimant and her partner had both been claiming separately. In dealing with the issue of which of the spouses should have been the claimant (assuming only one can claim), the Commissioner stated that "It is not immediately obvious to me that the claimant would necessarily have been able to establish that she would have been the recipient of benefit in respect of the family" (paragraph 8). I accept that decision as applying to this case also, although this case is less straightforward on the facts. In that case, the facts were not in dispute and the couple had accepted by the time of the hearing that they had been living together throughout the period in question. The claimant in this case has not accepted that she was part of a married couple living together. As I noted in paragraph 13 above, there are other issues here. Further, the husband's illness may also be relevant, and it might be that the husband should have claimed for periods and the claimant for others. Had a timely claim been made, it was for the couple to choose who should claim. For these reasons, the validity of the decision of the adjudication officer that it was appropriate to make a nil determination for the claimant throughout the period of review should have been considered by the tribunal, but it was not. This is a further error of law.

The amount of overpayment.
15. The amount of overpayment reclaimed by the adjudication officer was £2,540.99, being the overpayment to the claimant of £11,302.96 less a sum of £8,761.97 on account of additional income support that would have been payable to the husband. The amount of overpayment was calculated in a schedule assuming that the claimant had no claim whatsoever to any income support during the whole period under review. It was stated that the husband could have received £8,761.97 more benefit than he did, although no detail of the calculation is included in the papers.

16. The absence of this detail is important, because it may be, in the light of the husband's statement noted above, that the alleged overpayment may be calculated as assuming additional payment of income support to the husband throughout the period, although for part of the period he was receiving no income support at all. In particular, I note that the overpayment is reclaimed from 1 June 1992, although it appears that the husband claimed no income support before 4 June 1992. It may therefore be that the effect is to remove all income support from the household for those three days. Again, it may be that the husband's income support stopped before 10 February 1994, creating a further gap in any entitlement in the household. Whatever its basis, the alleged underpayment to the husband was offset against the overpayment to the claimant. The balance only was claimed as a recoverable overpayment from the claimant. It is clear that before a tribunal can examine whether such an offset is appropriate, it must have before it the full details of how the offset is calculated. The submission in this case failed to do this, and the tribunal, if it considered the offset relevant to its decision, should have ensured it had the details before it before proceedings.

17. The issue of offsetting the husband's additional entitlement was also raised in CIS/13742/96. As the Commissioner pointed out in that case, what was then section 71(5) (see now section 71(5A)) of the Social Security Administration Act 1992 requires that there must be a review of a decision before a sum is recoverable under the section. This applies to both the claimant's entitlement and the husband's entitlement before a repayment claim can be made that takes both the claimant and her husband into account. As the Commissioner made clear in that decision (at paragraph 3): "Accordingly, any overpayment consequent on this review could only be arrived at by reference to the amount of benefit actually paid to the claimant. It could not take into account any benefit paid to her partner". That reasoning applies here. If there was no review of the husband's entitlement, then it is not relevant to the claim. If there was a review, the details of that review, so far as relevant, should have been before the tribunal.

18. Without a review of the husband's entitlement, the overpayment and any offsets against it can arise only in connection with the claimant's own claims. The authority for making deductions from an overpaid sum is in regulation 13(b)(ii) of the Social Security (Payments on account, Overpayments and Recovery) Regulations 1988 (Statutory Instrument 1988 No 664). This provides (as relevant here):

"13. In calculating the amounts recoverable under [section 71(1) of the Social Security Administration Act 1992], where there has been an overpayment of benefit, the adjudication authority shall deduct - ...

(b) any additional amount of income support which was not payable under the original, or any other, determination, but which should have been determined to be payable -

(i) on the basis of the claim as presented to the adjudicating authority, or

(ii) on the basis of the claim as it would have appeared had the misrepresentation or non-disclosure been remedied before the determination."

19. Although it has been held by Commissioners (see R(IS) 5//92 and CSIS/8/95 (* 95/95)) that a broad view should be taken of what is within the scope of Regulation 13(b), it applies only to "the claim as presented" or "the claim as it would have appeared", that is, to the claim by the claimant, not any other claim by any other person. In CIS/13742/96, the Commissioner accepted that regulation 13 was relevant to a claim such as this, although on the facts he decided that the tribunal had not dealt with the question with sufficient particularity. In particular, as noted at paragraph 14 above, he was concerned that it had not been shown that the claimant would have been the one who received income support after the true position had been disclosed to the Department. It was on this ground that he set aside the tribunal's decision in that case. That consequence also must follow here.

20. The conclusion therefore must be that, unless there has been a relevant review of the husband's entitlement or it can be shown that the claimant should have been the claimant for the family during the period or periods when they were living together, nothing can be deducted in calculating the overpayment for sums that the husband might have received.

21. This conclusion may have the same serious consequence as foreseen by the Commissioner in Decision CIS/13742/1996, namely that there can be no offset at all against the amount of overpayment on the information available to the tribunal. In other words, the logic of the tribunal's decision, without more, is that the claimant is required to repay the whole overpayment of £11,302.96, assuming the calculation in the papers, and the period over which the calculation is made, are both correct. This is so although the husband cannot now claim the amount of income support said to have been foregone, and although it is possible that the husband was not himself receiving any income support during that part of the period. I expressly adopt the words of the Commissioner in CIS/13742/1996 (at paragraph 9) that such a conclusion would seem to me to be inequitable in the extreme. In this case, it would have the devastating effect of retrospectively removing any entitlement to income support for the six children of the family for the whole period, and possibly from the entire family for some of the period, although, apart from child support, the information on file suggests that the claimant and her husband had no other income or capital resources. For this reason, it is clearly incumbent on the tribunal to investigate, so far as it can, the position of the husband's entitlement and any review of it. However, this applies for any period once it has first established that the claimant and her husband were living together for that period.

22. The tribunal does not deal with any of these issues for another reason. It did not determine the amount overpaid, or the amount repayable at all. It neither adopted the schedule of overpayment in the papers before it nor any other sum. It may, or it may not, have accepted the statement of the adjudication officer about the husband's position. Instead the tribunal made a direction that full computation of the overpayment be submitted to the appellant prior to recovery. This is an erroneous approach by the tribunal in procedure as well as substance. This is because the claimant might not agree with the computation. She is entitled to have the quantification of the overpayment determined properly, as with all other parts of the decision. I raise that point specifically because in the proof of evidence said to be put to the tribunal (in the papers), a point is made about an alleged error in quantifying the overpayment, and a request for a breakdown made. If the tribunal wished to send the calculation back to an adjudication officer, it should have protected the claimant's right to bring any disagreement back to the tribunal (see Decisions R(SB) 11/86 and R(SB) 15/87 for further discussion of these issues).

Recovering the overpayment.
23. The tribunal must also establish that there is a right of repayment of any overpayment under section 71 of the Social Security Administration Act 1992 either because of a misrepresentation or a failure to disclose. The tribunal rightly refers to Decision R(SB) 54/83 on this issue, although it neither expressly nor implicitly made some of the findings set out as prerequisites for repayment in that decision. It made a finding that the claimant had failed to tell the Department about her husband's return "to the marital home" (a finding criticised for other reasons above) but it did not consider whether a disclosure of this information was reasonably to be expected. There are two reasons why this determination was necessary. The first was that, according to both the note of evidence and the adjudication officer's submission to the tribunal, what the claimant failed to do was to say that she and her husband had separated but that he had returned to the same house (note household). If that is what she failed to do, then it is not clear why that was a material fact to the overpayment alleged. She may still have been entitled to claim as a lone parent. That is why it was critical to determine on what basis she had originally claimed income support. If so, she may have been under no duty to report the whereabouts of her separated husband.

24. The other reason for raising this matter is that her husband did tell the Department. He specifically stated that his wife was claiming and that they and the children were all living in the same house. The significance of the information given by the husband to the claimant's duty to disclose was discussed by a Tribunal of Commissioners in Decision R(SB) 15/87. At paragraph 29, it noted that it should be considered whether "in the circumstances it was reasonable for the claimant to believe that it was unnecessary for [her] to take any action [herself]." I note also on this that the adjudication officer now acting submits that it would have been normal in a case such as this to send a visiting officer around to determine that the claimant and husband were estranged, but that this visit did not take place until 1994. These issues should also have been considered by the tribunal.

Details of the husband's claims.
25. A more general issue also concerns me. The papers before me contain no claim forms signed by the claimant. The only evidence relating to the claimant's claims prior to this appeal being made is the note about milk tokens. Instead, the papers consist of a series of claim forms and statements signed by the husband. Throughout this case the claimant has apparently maintained, when she has been clearly asked, that she is living separately from her husband. There is also evidence that, whatever the interpretation of events during the period under review, the husband does not now live in the same dwelling as the claimant, and he did not do so at the time of the tribunal hearing. Yet the file placed before the tribunal, and I assume also copied to the claimant, was a file appropriate to a review of the husband's income support position rather than that of the claimant.

26. Inclusion of papers about the husband's claim in these papers seems, at least at first sight, a breach of confidentiality of the husband's affairs. I say no more about it in this case, as it does not seem to me that any particular issue is raised by the papers. On any account, the claimant and husband were living in the same house (if not household) during at least most of the relevant period so there is no question about disclosing locations. However, if the two were, as the claimant still claims, not living together, then it is not clear that all his papers should have been produced to the claimant. The husband - who is not a party to this appeal and therefore cannot directly make representations on the issue - may have had personal information disclosed to the claimant in this way when it should not have been disclosed.

27. This is not to say that the information should not have been available to the tribunal. But any disclosure to the tribunal that is not a disclosure to the claimant may involve important questions about a fair hearing and natural justice. There are significant issues here that were discussed in the recent decision of the Deputy Commissioner in CCS/2997/1997 (* 23/98), although clearly there are also significant differences between that case and this in terms of the relevant law. These points should be considered if the adjudication officer has in mind to bring forward further evidence about the husband's claims to the rehearing of this case.

Decision
28. For the above reasons, the decision of the tribunal is erroneous in law. As noted in paragraph 1, I therefore set it aside. The matter is to be referred to a new tribunal that is to hear the whole matter afresh.

29. The new tribunal should first consider for itself whether during all or any part or parts of the relevant period from 1 June 1992 (or such other date thereabouts as it determines) to 10 February 1994 the claimant and her husband were a married couple living together. In so deciding, the tribunal must decide which of the conflicting items of evidence it prefers, and indicate why. If it decides that the claimant and her husband were living together, then it must determine any overpayment that resulted, and the amount, if any, of that overpayment that is recoverable under section 71 of the Social Security Administration Act 1992. In so doing, it should take account of the guidance and decisions set out above.

(Signed)

David Williams
Commissioner 
30 April 1998

