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1. My decision is that the decision of the social security appeal tribunal sitting at Manchester on 13 April 1999 was erroneous in point of law as they failed to address adequately the most material issue on the case, or the clear evidence on that issue that was drawn to their attention fairly and squarely by the claimant's representative. I set the decision aside and as I am specifically invited to do by both sides, I substitute the decision I consider the tribunal should have given on the material evidence, all of which is set out in the appeal file. 

2. My substituted decision in place of that of the tribunal is that the adjudication officer (now the Secretary of State) has failed to discharge the burden on him of showing that the sum of £1,047.90 income support allegedly overpaid to the claimant, or any part of that sum, was so overpaid as the result of failure by the claimant to disclose a material fact to the Secretary of State in circumstances where such disclosure was reasonably to be expected of her; accordingly no part of the amount allegedly overpaid is recoverable from the claimant under s. 71 Social Security Administration Act 1992 as amended.

3. The claimant is a lady now aged 42, who claimed income support for herself and her five children from 17 September 1997 as she had then recently separated from her husband and been left without means of her own. It is not now disputed that she was at all material times entitled to income support, though initially a question appears to have been raised as to whether she qualified as an habitual resident of this country. The claim form she signed for income support on 24 September 1997 is the only claim or declaration put in evidence by the adjudication officer. In it she stated that she was not getting any of a number of listed social security benefits for herself or any of the children: see page 21. As is apparent from the final page, the details on the form had been completed for her by an interviewing officer and read back to her, and she confirmed them as correct.

4. The details she thus gave were indeed correct. All the information given by her on the form was accurate and truthful, and she was not at that time getting any other social security benefit. In particular (I imagine as a result of the unresolved question about her residential status and the length of time she had been in this country) she was not getting child benefit. That was one of the benefits specifically listed on the form, and the one that gave rise to the subsequent overpayment claim against her. She was awarded and eventually paid income support for the period from September 1997, including allowances for the children but without any offset for the child benefit that would normally have been payable in respect of them.

5. At some time before the end of January 1998, she also made a claim for child benefit. No evidence about the terms of this claim was produced by the adjudication officer/Secretary of State, but it was conceded in a short additional submission by the department to the tribunal at page 31 that the child benefit centre records showed her as an income support claimant. The fair and reasonable inference from that is that she duly declared herself as such a claimant when claiming child benefit. Confirmatory evidence to the same effect was produced by the claimant's representative to the tribunal: see below. There was no evidence at all to suggest otherwise, and no suggestion by the department that she had been anything other than honest in her dealings with them. 

6. On 16 January 1998, the claimant made an application for her income support to be paid into her bank account: see pages 12-13. The department received this request on 19 January 1998, and implemented it shortly afterwards. Bank payments (which as I understand it are normally made four-weekly in arrear) then continued to be made to her for the weeks from 4 February 1998 onwards. In the meantime, her child benefit claim had also been processed from an effective date of 19 January 1998, and an order book is recorded as having been issued to her on 20 January 1998: see the printout of the department's computer record on page 14. The coincidence of the dates provides some ground for an inference that the child benefit claim and income support bank payment request were both submitted by the claimant to the Secretary of State at the same time, possibly as a result of a visit to her local office. 

7. There is no evidence of when the child benefit order book shown as having been issued on 20 January 1998 was in fact posted by the department, or received by the claimant, or when she first began cashing the child benefit payable orders from the book. Nor is there any evidence of whether any statement was sent to the claimant at or around 20 January 1998 or afterwards, showing her respective income support and child benefit entitlements as calculated by the department and to what periods the amounts they were going to pay her by order or through the bank system related. 

8. In fact, it is not in dispute that the department went on calculating her income support without allowing for the child benefit that she started to draw, probably in late January 1998, for periods from 20 January 1998 onwards. They went on doing so until some time in June 1998. In the tribunal's words, the mistake then "came to light": there is no evidence about exactly how, but the probable explanation is either a belated putting-together of information already in the possession of the Secretary of State in different places in the department's records, or a belated realisation, on the part of those responsible for calculating her income support, of the significance of the information they already had. The evidence on which I am invited to decide the case does not show; the probability is that the exact details can never now be pieced together, because the department admits to having destroyed a good part of the evidence in its own records as part of a routine policy of destruction, carried out apparently for economic reasons.

9. The appeal to the tribunal arose out of the decision of an adjudication officer issued on 5 December 1998, assessing that there had been an overpayment of income support to the claimant from 24 December 1997 to 16 June 1998 amounting in total to £1,047.90, and claiming that this was recoverable from her on the ground that the overpayment had been caused by an alleged failure on her part "on 26.01.1998 or as soon as possible afterwards" to disclose to the Secretary of State the material fact that he was paying her child benefit. 

10.The claimant, who was very competently and sensibly represented at the tribunal by the officer from the Salford citizens' advice bureau who also acts as her representative before me, did not dispute the fact that income support had been overpaid to her by the amount of the child benefit for just under six months. Nor was it disputed that she had made no express statement, to those officials responsible for making the income support payments on behalf of the Secretary of State, that the same Secretary of State had made her an award of child benefit for periods from 20 January 1998 and had sent her an order book for that benefit at some time on or after that date. 

11.The case against the claimant for recovery was founded simply and solely on the adjudication officer's assertions that such an express statement had been required of her, and that its absence had been the cause of the overpayment. Nothing else was in issue. The claimant's case consisted of a challenge on both of those points. First, the tribunal's attention was drawn to the department's own published "Income Support Guidance and Procedure Manual" showing that it was or should be the standard practice for officials handling child benefit claims for income support claimants to notify the local benefits agency office, for the express purpose of enabling the income support to be adjusted. Consequently, it was argued, an additional express statement by the claimant herself should not in any event be required to draw the department's attention to the information that on any footing they already had; separate notification by her in these circumstances was not "reasonably to be expected", applying the well established test in R(SB) 21/82 (a formulation by a most experienced Commissioner, which in my judgment has never been bettered). 

12.Second, even if that did not answer the issue of "required disclosure" in the claimant's favour, specific evidence was adduced to show that on the balance of probabilities her receipt of child benefit had in fact been brought to the attention of the officials responsible for income support in such a way that no "disclosure" to them by the claimant herself was necessary or possible, since they were already in possession of the relevant facts when they went on mistakenly paying her the extra benefit. The CAB submitted, and put in evidence before the tribunal, copies of their own correspondence with the officials dealing with the claimant's child benefit on behalf of the Secretary of State. Those officials had been asked two specific questions: 

"1. Is it your policy to notify the local Benefits Agency office when a claimant is made an award of child benefit? 

2. If so could you confirm whether your office notified the appropriate Benefits Agency [sic] about [the claimant's] award?". 

13. The response to that (pages 29-30) was the most material piece of evidence in the case and I will quote it in full:

"Dear Sir,

I am writing in reply to your letter received on 11.1.99. Regarding your first point. It is our policy to notify the local Benefits Agency office when a claimant is made an award of child benefit, if the claimant has indicated on the claim form that they are in receipt of income support. It is noted on our computer records that [the claimant] was in receipt of income support in December 1997, and therefore when [she] was awarded child benefit in January 1998, we would have notified the relevant income support office. Unfortunately we cannot check that this procedure was done, as the child benefit files are only held for 9 months, and this case was cleared on 20 January 1998."

I have added the emphasis to the crucial passage. As I have said, the adjudication officer also confirmed to the tribunal that the child benefit computer records showed the claimant as an income support claimant, though the paper records had been destroyed.

14. It is established by the decision of the tribunal of Commissioners in case R(SB) 15/87 that overpaid benefit is only recoverable from the claimant on the basis of a "failure to disclose" under what is now s. 71 Social Security Administration Act 1992 if there has been a lack of disclosure on the part of the claimant or other person sought to be made liable, in the sense of not revealing to the Secretary of State or other person to whom the statement should be made some fact of which that person is otherwise unaware. If the person already knows the fact, then the claimant cannot "disclose" it to him. Liability to repay under s. 71 is not stated to arise, and does not in fact arise, merely by reason of a failure to make an express statement of what is known already. Such a statement in those circumstances would serve no useful purpose, and would not amount to "disclosure": see R(SB) 15/87 paras 19-25, Foster v Federal Commissioner of Taxation (1951) 82 CLR 606, 614-615. 

15. Consequently, on the evidence before the tribunal, the claimant's representative invited them to hold on the balance of probabilities that the child benefit centre had indeed duly notified the claimant's local office of the award of child benefit, and the continuing overpayment was the result of that office's failure to act on the information it had, rather than the lack of an additional notification from the claimant herself. As the written submission to the tribunal on pages 26-27 put it, "the notification by the child benefit centre broke the causal link".

16. As is common ground between the claimant's representative and the Secretary of State in the submission dated 13 January 2000 at pages 42-45, the tribunal wholly and inexplicably failed to deal with these clearly presented arguments at all. They recorded in their statement of reasons only that: 

"[The claimant] was aware of the material facts that Child Benefit became payable to her on 20.1.98. Disclosure by her was reasonably to be expected. There was a failure to disclose. The failure related to a material fact. The Secretary of State seeking to recover the expenditure is the Secretary of State who incurred it. The expenditure by the relevant Secretary of State was incurred in consequence of the failure. The amount of income support overpaid for the period 24.12.1997 to 16.6.1998 was £1047.90 and is recoverable from [the claimant]." 

17. Those flat, almost mechanistic, statements of conclusion make no apparent reference to the serious issues raised on behalf of the claimant about whether there was a reasonable need for separate notification by her, and whether the lack of it had in fact been the cause of the continuing overpayment. As a statement of "reasons" this passage is of course quite inadequate to show that the tribunal had properly addressed the material issues before them. I have no hesitation in accepting the submissions of both the Secretary of State and the claimant's representative that because of this, and the tribunal's apparent disregard of the evidence tending to show the probability of an actual notification by the child benefit centre to the local office, the decision was so far defective as to be erroneous in law; and on that ground I set it aside.

18. As already indicated, I have been invited by both sides to replace the tribunal's decision with one of my own on the basis of the existing evidence, and I consider this a proper case for me to do so in exercise of the power under s. 14(8)(a) Social Security Act 1998. The crucial question on the facts, on which the tribunal failed to make any proper finding, is whether the Secretary of State has discharged the burden on him of showing that the admitted lack of any separate formal notification by the claimant to the officials in her local office (or to those concerned more centrally with the payment of her income support via the bank) on behalf of the Secretary of State, of the fact that the same Secretary of State had awarded her child benefit, was the actual cause of the continued payments made to her through the banking system without adjustment. Unless that question of causation is answered in favour of the Secretary of State, it does not matter whether such separate notification was reasonably to be expected on the part of the claimant or not. If it cannot be shown that the overpayment was made in consequence of any failure to disclose on the part of the claimant there can be no question of recovery: see the Commissioner's decision in case CIS 159/90 paragraph 4. Whether there has in fact been proper notification to the local office through the department's own system, as there should be in all cases in accordance with the published manual, is a simple question of fact to be determined in each case on the balance of probabilities: ibid.

19. In the present case, as I have already indicated, all the evidence before the tribunal and before me tends to show on the balance of probabilities that there was in fact due notification to the local office in accordance with the department's standard practice. Although the paper evidence is incomplete because of the department's practice of destroying its own documents, there has been no evidence whatever produced to show that there was some relevant failure in the department's internal communication systems, or to contradict the express evidence given on behalf of the Secretary of State by the child benefit officer in the memorandum on pages 29-30 that they "would have notified the relevant income support office": in other words it was likely and probable that they had done so, though because of the destruction of paper records it was impossible to cross-check against these so as to be absolutely certain. 

20. In my judgment that evidence, together with the confirmation by the adjudication officer himself on page 31 that the claimant had been recorded by the child benefit centre as an income support claimant, is sufficient to rebut any assertion by the Secretary of State that the proper internal procedures cannot have been followed in the present case if the benefit went on being paid as it did. I do not agree with the Secretary of State's submission in para 11 on page 44 that the evidence of probable notification to the local office is "inconclusive", when the child benefit centre have confirmed that their records "show an income support interest" which would be the normal corollary to such notification having been given in accordance with the department's own standard published practice. The fact that there is no evidence to confirm this conclusively at the receiving end, because the department has destroyed whatever evidence there might have been, does not in my judgment destroy the value of whatever evidence still does exist to show what is likely to have happened, on the balance of probabilities. It is certainly not sufficient to enable the Secretary of State to establish the converse, that on the balance of probabilities it did not in fact happen. 

21. For those reasons on the evidence now before me I find as a fact, on the balance of probabilities, that the claimant's child benefit award was duly communicated by the child benefit centre to the officials concerned with calculating her continuing income support entitlement. Accordingly their failure to recalculate it has not been shown to be caused by the lack of a separate notification of the same piece of information from her.

22. That is sufficient to dispose of this case in favour of the claimant but in case it should go further, and also with an eye to the treatment of other similar cases of alleged overpayment in the future, I desire to add that it does not seem to me that it should be regarded as a foregone conclusion in favour of the Secretary of State in all such cases nowadays that the responsibility must always be on the claimant to ensure that each one of possibly numerous different sets of officials or agents dealing with his or her social security affairs on behalf of the Secretary of State is made separately aware of material information. The normal position under the general law is that actual knowledge on the part of a large organisation such as a business or a government department is established by the due submission of information in written form to any relevant arm of that organisation, without there having to be repeated separate acts of "disclosure" to each other arm that is or may be concerned with the same piece of knowledge. 

23. I do not for my part find it obvious why any different principle should now apply in determining whether multiple or repeated notifications of the same information, to different people all acting in the name and on behalf of the same Secretary of State, should be held to be necessary before the Secretary of State can be said to have knowledge of that information for the purposes of s. 71. Particularly now that the operations of the department and indeed government itself are being made increasingly monolithic, and with the enormous advances over the last twenty years in systems for the storage and rapid retrieval and dissemination of information without the need for separate pieces of paper to be carried about between offices, it seems to me that the answers to what is "reasonably to be required of the claimant" in any particular case must reflect current, not past, conditions. That well established, practical and flexible test remains applicable, but what is said in the older cases about separate notification to different offices should I think be read in the context of the system as it then was, widely diffused with many local and other offices each depending on their own paper records and dealing with separate aspects of "insurance" and "welfare" benefit systems which used to be more clearly differentiated from each other, under different primary legislation with different entities responsible. The question remains what is reasonable, but the answers given then may not necessarily hold good now.

24. Reverting to the facts of the present case, it might well I think now be regarded as reasonable for a lady in the position of this claimant, submitting forms relating to child benefit and income support at the same time to the same Secretary of State, not to understand that there should be any question of a need for yet further separate notification to the same Secretary of State of what on any normal view he must know already - viz. that she was an income support claimant also claiming child benefit. I am not sure that I understand it myself in such circumstances.

25. My comments above on a present-day application of the well established principles in such cases as R(SB) 54/83 and R(SB) 15/87 are not in any way intended to detract from what is said in the earlier case, and approved in the later one, that a claimant's obligation to make effective disclosure is a continuing one: see in particular R(SB) 54/83 para 18. A great deal is in practice taken on trust from claimants in the interests of getting benefit speedily to those in need, and common honesty as well as established principle requires the claimant to take further steps to bring the true facts to the knowledge of the Secretary of State as soon as it is or should be apparent to any reasonable person that any initial disclosure or internal notification must have been ineffective and that a mistake has been made.

26. In the present case the Secretary of State's submission does not seek to rely on that last principle, though it does concede that there cannot be a recoverable overpayment for any period before 28 January 1998. However as I have already indicated there is nothing in the evidence to indicate what information the claimant was given about how her benefit was calculated, or even the intervals at which she was given any information at all after the end of January 1998 when she went over to the bank payment system for income support. The evidence given on her behalf to the tribunal was that it was not immediately obvious to the claimant that her income support had not decreased, and because of the bank payment system she only got her statements every three months: see page 33A. In addition her own evidence was that she had not been aware of whether the amount she was getting was correct, as she had left this to the DSS. On that evidence, and the point not having been argued before me by the Secretary of State, there is in my judgment no ground for me to hold in the alternative that a further obligation of disclosure arose at some intermediate point between January and June 1998 giving rise to a separate right of recovery as regards the later part of the period at issue.

27. Nor in my judgment is there sufficient evidence before me to warrant a decision in favour of the Secretary of State on the fresh contention raised for the first time in paragraphs 13-14 of his submissions on this appeal at page 44, namely that the facts justify a finding of misrepresentation against the claimant such as to warrant recovery against her under s. 71 by that alternative route. It is asserted, though without any evidence, that she "misrepresented the material fact that she had correctly reported the award of child benefit on the occasion that she signed her order book after 26.1.98". The evidence before me is quite insufficient to establish this as even arguable, since I do not have before me any copy of the alleged representation, or evidence of when or in what circumstances it was made. The only actual evidence was that given at the tribunal hearing on 13 April 1999, which was specifically to the effect that "between 20.1.98 and 4.2.98 when IS payments were made into her bank account she did not receive an IS payment by order book": see page 33. On the material (or rather lack of it) before me, which is what I am invited to go on, I cannot possibly hold that there was any such misrepresentation as alleged, or even that if some form of declaration was signed in late January 1998 it was factually incorrect as matters then stood.

28. For those reasons, this appeal is allowed, and my own decision substituted for that of the tribunal in the terms set out in paragraph 2 above.

Signed

P L Howell
Commissioner 
26 June 2000 

