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1. This appeal was served late, and it is not accepted for consideration and determination, as I do not consider that there are special reasons for doing so. 

2. The adjudication officer sought leave from the tribunal chairman to appeal to the Commissioner against the decision of the social security appeal tribunal given on 2 October 1990. The chairman gave leave on 1 February 1991, but I am told that this was not notified to the adjudication officer until 8 February 1991. The adjudication officer then had 42 days within which to serve notice of appeal. The adjudication officer now concerned alleges that such an appeal, together with a submission, was dispatched to the Office of the Social Security Commissioners on 22 March 1991. She concedes that, even on the assumption that such appeal was properly served, it was out of time. She proceeds on the basis that the time limit expired on 21 March 1991. She seeks an extension, but in view of the long lapse of time is unable to give special reasons why a discretion should be exercised in her favour. 

3. However, on the basis that the adjudication officer then concerned was not notified of the granting of leave until 8 February 1991, I do not accept that the lodging of an appeal on 22 March 1991, if it was properly served, was out of time. In my judgment, the date of notification has to be disregarded in computing the 42 days, and if the appeal was properly served on 22 March 1991, this fell on the 42nd day, so that the appeal was in fact served within 42 days. I reach the above conclusion in the light of the wording of the relevant regulation, namely regulation 7(1) of the Social Security Commissioners' Procedure Regulations 1987 [S.I. 1987 No.214], which reads as follows:- 

" 7. - (1) Subject to paragraph (2) below, a notice of appeal shall not be valid unless it is served on a Commissioner within 42 days of the date on which the applicant was given notice in writing that leave to appeal had been granted." 

(Notice in the present case was given by the posting of form AT26 and by regulation 30(2) any notice given by post is deemed to have been given on the day of posting). The rules as to the reckoning of periods of time are conveniently set out in paragraph 26 of volume 37 of Halsbury's Laws of England, which reads as follows:- 

"Provision is made for reckoning any period of time by the rules of the Supreme Court or by any judgment order or direction for doing any act. Where the act is required to be done within a specified period after or from a specified date, the period begins immediately after that date. This expresses the general rule for the computation of time, which is that where a period of time after or from a specified date is prescribed as the period within which a specified act is to be done, the day of that date is to be excluded in reckoning that period, and the act is to be done on or before the last day of that period [Pugh v. Duke of Leeds (1771) 2 Cowp 714]. On the other hand, where the act is expressly required by rule or order to be done within a period beginning on a specified date, the period begins on that date and the act must be done on or before the last day of the period [Trow v. Ind Coope (West Midlands) Ltd (1967) 2 QB 899]." 

Unfortunately, regulation 7(1) is not as clear as a similar regulation, namely regulation 3(3), which deals with the 42 days limit for making application to the Commissioner for leave to appeal. That particular provision reads as follows, 

" 3. (3) An application for leave to appeal under paragraph (1) above must be made within 42 days from the date on which notice in writing of the refusal of leave to appeal was given to the applicant." 

Manifestly, in the case of regulation 3(3) where the word "from" instead of "of" is used in connection with the date of the relevant notice, the 42 days period must start with the day after the date on which notice was given. Regulation 7(1) lacks the same clarity, but I consider that the words "within 42 days of the date" means "within 42 days from the date", and accordingly the date on which the applicant was given notice is not included in the reckoning. 

4. Unfortunately, the document by way of appeal alleged to have been sent on 22 March 1991 either never reached the Office of the Social Security Commissioners or, if it did, was subsequently lost, with the result that no action was taken on the appeal until the matter was raised by an undated minute received here on 23 July 1993. Of course, if the appeal reached this office, regardless of the manner in which it got there, it would have been properly served, and if it was subsequently lost that is wholly immaterial. However, there is no record in this office that the appeal was ever received. The adjudication officer now concerned, doubtless acknowledging the reality of not being able to establish that the relevant document reached this office, contends that it was lost in transit in the courier's service - for it was by that means that it is alleged it was sent - and seeks to rely on regulation 30(2) and (3) of the Procedure Regulations. That regulation provides as follows 

"30 (2) Any notice or other document given, sent or served by post shall be deemed to have been given on the day on which it was posted. 

(3) Any notice or document required to be given, sent or submitted to or served on a Commissioner:- 

(a) shall be given, sent or submitted to an office of the Social Security Commissioners; 

(b) shall be deemed to have been given, sent or submitted if it was sent by post properly addressed and pre-paid [my underlining] to an office of the Social Security Commissioners." 

Was the appeal document in this case sent by post properly addressed and pre-paid? 

5. On this issue the adjudication officer now concerned submits as follows:- 

" 7. There is no definition of 'post' or 'by post' in the legislation and I submit that, in the circumstances, the words should be given their ordinary dictionary meaning:- 

'post' is defined in the Oxford English Dictionary as 'the official organisation or agency for the collection, transmission, and distribution of letters and other postal matter. The official conveyance of letters, books, parcels, etc' 

'official' means 'sanctioned or derived from authority - licensed'. 

'by post' is defined 'Orig. by posting; by courier; ... in current use, by the medium of the public postal service through the post office'. 

8. It can be argued that while the 'Royal Mail" section of the Post Office had the sole and exclusive right to carry mail it was evident that the definition of 'post' referred to that organisation. Section 66 of the British Telecom Act 1981 confers the exclusive privilege on the 'Post Office'. Section 67 provides exemptions to section 66 and section 68 for the licensing of organisations to provide services, restricted or otherwise, without being in breach of section 66. It is my submission that, since the introduction of the British Telecom Act 1981, other agencies are authorised officially to carry the mail. It follows, I submit, that the definition of 'post' should now be taken to include those agencies. Equally the current use of the term 'by post' embraces any formal arrangement with a recognised carrier of mail." 

I reject that submission. 

6. The primary organisation for the distribution of letters and other documents is, as it has been throughout this century and before, that section of the post office known as the "Royal Mail". Its sole and exclusive right to carry mail was re-stated in the British Telecom Act, but that Act does allow certain properly licensed organisations to perform the same or similar services without being in breach of the Post Office's prima facie monopoly. These organisations, of which the various courier services now in operation are examples, have, of course, nothing to do with the Post Office, and cannot either under the dictionary definition cited above or in ordinary language be styled "post". Documents sent by courier are properly described, not as having been "posted", but as having been "sent by courier". Moreover, the words "sent by post, properly addressed and prepaid" are highly appropriate to letters sent by the post bearing the relevant address on the envelope and carrying a stamp or franking. Such words have been so used in numerous statutes and statutory instruments at least throughout this century, and the application of such phraseology to the courier service or similar organisations would be wholly artificial, and something of an affront to the ordinary use of language. If the Procedure Regulations were intended to embrace delivery by courier, express provision would, in my judgment, have been made. Accordingly, in my view, it was not enough for the adjudication officer in this instance merely to entrust service of the appeal document to a courier service and rely on this as service by post within regulation 30(3). 

7. But even if service by courier had been the same as service by post, it would have been incumbent upon the adjudication officer now concerned to show that the delivery had been prepaid. She seeks to meet this difficulty in the following submission:- 

" 9. Documents transmitted by courier post are not charged individually but are paid for on a contractual basis. The contract is for an internal messenger service between specified Government buildings. A contractual arrangement whereby someone contracts to provide a service in return for a consideration imposes a contractual duty to perform the service on the one party and a contractual duty to pay on the other. I submit that the entering into a contract for the carrying of mail is tantamount to payment for the service and as such is sufficient to satisfy the condition of prepayment in regulation 30." 

I also reject that submission. 

8. It is incumbent on the adjudication officer now concerned to show that the cost of delivery of the relevant document was prepaid. In her submission she has done no such thing. All that she has shown is that there was an arrangement between the relevant Government department and a courier organisation under which the courier would be paid for delivering documents between Government buildings. I have not been given sight of that contract. I do not know the method of remunerating the courier. I do not know whether the organisation is paid on the basis of each document delivered or is given a monthly or quarterly payment for its services regardless of how many documents are delivered during that period, or what other method may have been adopted. One would perhaps have thought that, in accordance with normal commercial practice, no payment was made until the relevant service had been performed, and that payment for delivery of a document was in effect made after the event. But, be that as it may, the adjudication officer now concerned has failed to show that the cost of delivery of the appeal document in this case was in fact pre-paid; all she has done is to establish that the courier would at some stage be paid. In short, she has failed to show that the requirement for prepayment was complied with. Accordingly I do not consider that she can rely on regulation 30(3). 

9. However, the adjudication officer now concerned goes on to request that I extend time for special reasons, the special reasons being the loss of the appeal document in transit. Whilst I readily accept that, had the adjudication officer then concerned taken up the matter within a reasonable time after the date when he believed he had served his appeal, the loss of the relevant document in transit would have been a special reason. But inactivity on his part for more than two years removes this ground for extension of time. The claimant's representative has in his submissions put the matter very fairly. He says:- 

" 5. The re-submission of evidence from the central adjudicating service in Leeds [including the appeal document] was well over two years after the original was lost. Special reasons for lateness therefore, I respectfully submit, are all the more hard to show. Most organisations have checking procedures and updating systems to make sure that work is getting done. If, after a few months of having made the submission, no word had been received in reply, one would, in the normal course of one's work, find out why." 

I think that the adjudication officers concerned in this matter approached the whole matter in far too lethargic a way, and that there are no special reasons for my extending time. I note in particular that the adjudication officer now concerned has not sought in her submissions to invoke as a special reason any consideration other than the loss of the relevant document in transit e.g. the merits of the appeal. This is perhaps not surprising, as it is difficult to envisage that any other consideration than that actually relied on could justify an extension of time in view of the inordinate delay that has been permitted in this case. 

10. Accordingly, my ruling is as set out in paragraph 1. 

11. Finally, I should make reference to the reliance of the adjudication officer now concerned on CFC/007/93 where it is alleged I allowed in circumstances similar to the present an extension of time for special reasons. In fact I initially refused such extension, but subsequently accepted that the appeal was not late on the basis of fresh evidence which, it would now appear, to put the matter in its most favourable light, was neither full nor frank. 

(Signed) D.G. Rice 

Commissioner 
(Date) 25 November 1993 

