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Case No:
[ORAL HEARING]
 

1. My decision is that - 

(a) the unanimous decision of the Swindon social security appeal tribunal given on 31 May 1990 is erroneous in point of law: 

(b) in respect of the period of 13 weeks from 5 December 1989 the maximum amount of income support payable to the claimant, as determined by paragraphs 5 and 6 of Schedule 4 to the Income Support (General) Regulations 1987, is not to apply. 

2. I held an oral hearing of this appeal on 25 March 1991, when the claimant was represented by her son-in-law, Mr         . The adjudication officer was represented by Mr B. Smith of the Office of the Chief Adjudication Officer. 

3. The claimant, by her appointee, her daughter, Mrs.       , appeals with leave of the chairman against the decision of the tribunal refusing her appeal against the decision of the adjudication officer, issued on 5 December 1989, that the claimant was entitled to income support at a weekly rate of £72.28 from 10 April 1989 "uprated as required by annual increases". 

4. The background to and the facts of this matter are not in dispute. The claimant, who is now aged 97, is registered partially blind and is subject to a Protection Order by reason of mental impairment, has been living in a residential care home since 5 December 1988. From that date until 12 February 1989 the claimant paid the cost of her accommodation out of her own resources because she was not then entitled to income support, having capital in excess of £6,000.00. In February 1989 the claimant by her appointee, applied for income support. She was then in receipt of a retirement pension of £50.87 per week and attendance allowance at the higher rate of £34.90 and had capital of £4,517.46. 

5. The claimant's entitlement was calculated in accordance with the provisions of Part I of Schedule 4 to the Income Support (General) Regulations 1987 [SI 1987 No. 1967] (the "General Regulations"), which deals with the "Applicable amounts of persons in residential care and nursing homes". It is not necessary for me to set this out in full; it suffices to say that, at the material time, paragraph 6(2)(b) of that Schedule, which is concerned with "Residential care homes", provided that where the claimant is over pensionable age and in receipt of attendance allowance at the higher rate, then the appropriate amount, except in circumstances which do not apply here, was £155.00 per week. To that was added a personal allowance of £10.05 per week under paragraph 13(a) of the Schedule, making a total of £165.05. 

6. The adjudication officer then calculated the claimant's income for the purposes of regulation 40(1) of the General Regulations as her retirement pension of £50.87 and her attendance allowance of £34.90 a week, a total of £85.77, neither of which were to be disregarded under Schedule 9 of the regulations. Further, regulation 53 of the General Regulations provided that - 

"(1) Where a claimant's capital exceeds £3,000 it shall be treated as equivalent to a weekly income of £1 for each complete £250 in excess of £3,000 but not exceeding £6,000. 

(2) ... where any part of the excess is not a complete £250 that part shall be treated as equivalent to a weekly income of £1." 

As the claimant then had capital of £4,517.46, she was assessed as having a weekly income of £7.00 therefrom which, added to £85.77, gave her a total income of £92.77 per week. 

7. Section 21(1) of the Social Security Act 1986 provides that - 

"(1) where a person is entitled to income support 

(a) if he has no income, the amount shall be the applicable amount; and 

(b) if he has income, the amount shall be the difference between his income and the applicable amount."

Accordingly the adjudication officer deducted £92.77 from £165.05, giving £72.28 as the weekly amount of income support to which the claimant was entitled. 

8. Thus far the matter is straight forward and is not, and indeed cannot really be, in dispute, although the claimant's representative at the time sought to rely upon what was understood to be the position pursuant to advice from the Department's Freeline Advice Service. However, following explanation of the situation, the claimant's appointee formally applied on 6 December 1989 for the claimant's income support to be increased to cover the actual cost of her accommodation, then £200.00 per week, on the basis that, as the claimant had then been resident in the home for more than 12 months, the maximum amount calculated under paragraph 6 of Schedule 4 should, by virtue of paragraph 12, no longer apply. 

9. Paragraph 12 of Schedule 4 to the General Regulations, in so far as it is relevant, provides that - 

"Circumstances in which the maximum is not to apply 

12.-(1) Where a claimant who satisfies the conditions in sub-paragraph (2) has been able to meet the charges referred to in paragraphs l or 2 without recourse to income support or supplementary benefit, the maximum determined in accordance with paragraph 5 shall not apply for the period of 13 weeks or, if alternative accommodation is found earlier, such lesser period following the date of claim except to the extent that the claimant is able to meet out of income disregarded for the purposes of Part V the balance of the actual charge over the maximum. 

(2) The conditions for the purposes of sub-paragraph (1) are that - 

(a) the claimant has lived in the same accommodation for more than 12 months; and 

(b) he was able to afford the charges in respect of that accommodation when he took up residence; and 

(c) having regard to the availability of suitable alternative accommodation and to the circumstances mentioned in paragraph 10(7)(b) of Schedule 3 (housing costs), it is reasonable that the maximum should not apply in order to allow him time to find alternative accommodation; and 

(d) he is not a person who is being accommodated - 

(i) by a housing authority under Part III of the Housing Act 1985 (housing the homeless), or 

(ii) by a local authority under section 1 of the Child Care Act 1980 (duty of local authorities to promote welfare of children) or, in Scotland, section 12 of the Social Work (Scotland) Act 1968 (general welfare); and 

(e) he is seeking alternative accommodation and intends to leave his present accommodation once alternative accommodation is found." 

10. The adjudication officer dealt with the application very briefly, stating that although the initial claim was received on 20 February 1989 it had been treated as made on 13 February 1989 and, as the claimant had moved to the residential home on 5 December 1988, she did not satisfy the conditions of paragraph 12(2)(a) of paragraph 12, and the maximum amount, as provided by paragraph 6 therefore continued to apply. 

11. The matter first came before the tribunal on appeal on 15 February 1990 when, in their reasons for their decision upholding the adjudication officer, they stated that - 

"It is clear from the claimant's grounds of appeal that the claimant's appointee is under a misunderstanding as to what is meant by the expression 'date of claim'." 

The clear inference to be drawn from their reasons is that the relevant date of claim was 13 February 1989 and not 5 December 1989. The claimant was not represented at that hearing for, as it transpired, the very good reason that her appointee had never received notification of the hearing. That decision was therefore set aside and the matter reheard on 31 May 1990, when Mr Collins represented the claimant and is recorded as having "confirmed that the only issue was the date of claim". The tribunal found as a fact "it was not open to revise the application in December 1989 simply because by that time she had been in the accommodation for more than 12 months". The tribunal's reason for their decision was - 

"Applying Regulations as fully set out in previous tribunal's findings." 

11. Although the claimant's appeal was not supported by the adjudication officer now concerned with the case in the submission dated 28 January 1991, it was very properly and realistically conceded by Mr Smith at the hearing before me that the tribunal's reasons are thoroughly unsatisfactory and clearly fail to comply with the requirements of regulation 25(2)(b) of the Social Security (Adjudication) Regulations 1986 [SI 1986 No. 2218]. It is unnecessary for me to say any more about that, save that accordingly I hold the tribunal's decision to be erroneous in point of law and I set it aside. As the only issue is one of construction of paragraph 12 of Schedu1e 4, I decided that I would determine the matter myself, pursuant to section 101(5)(a)(i) of the Social Security Act 1975, and give the decision which the tribunal should have given. 

12. There were two issues before me. Firstly, a novel point raised in the submission of 28 January 1991, that the words in paragraph 12(1) of Schedule 4 to the General Regulations - 

"(1) Where a claimant ... has been able to meet the charges ..."(my emphasis), 

must necessarily refer to "the immediate past, that is, up to and including the day before the material date". Mr         who had obviously taken a great deal of trouble to research the matter thoroughly, addressed me upon the grammar of that paragraph but he will, I am sure, forgive me if I do less than justice to his learned argument as, so far as I am concerned, he was pushing at an open door and, indeed, Mr Smith did not seek to support that interpretation. It seems to me clear as a matter of English that the meaning of those words is that at some time in the past the claimant was able to meet the charges. Although the phraseology is somewhat different it seems to me that the requirement. is broadly similar to that found in paragraph (6) of Schedule 3 to the General Regulations where a restriction on housing costs (including mortgage interest) is not to be made if "the claimant ... was able to meet the financial commitments for the dwelling house occupied as the home when these were entered into". I am entirely satisfied that the words in paragraph 12(1) cannot be taken to mean "immediately preceding the date of claim" which, in any event, would, in my view be inconsistent with paragraph 12(2)(b) which provides that - 

"(2) The conditions for the purposes of sub-paragraph (1) are that - 

... 

(b) he was able to afford the charges in respect of that accommodation when he took up residence. " 

In the instant case there can be no doubt that the claimant was able to afford the charges when she moved into the residential care home and in fact paid them in full out of her own resources for some time thereafter. 

13. The second issue before me was that which was canvassed before the tribunal, namely the meaning of the "date of claim" in paragraph 12(1). There is no definition of that phrase in the General Regulations, but "claim for benefit" is defined in regulation 2(1) of the Social Security (Claims and Payments) Regulations 1987 [SI 1987 No. 1968] as including - 

"(c) an application for the review of an award or a decision for the purpose of obtaining any increase of benefit, but does not include any other application for the review of an award or a decision." 

It is conceded in the submission of 28 January 1991 that the request for an increase in the claimant's income support came within the definition of an application for review for the purpose of obtaining an increase of benefit. Mr Smith accepted that the "claim" referred to in paragraph 12(1) could, but did not necessarily, include an application such as that made on the claimant's behalf on 5 December 1989. If, as Mr Smith suggested, "claim" in paragraph 12(1) was intended to mean only the initial claim - in the instant case that of 13 February 1989 - then I must assume that specific provision would have been made to that effect in the General Regulations. In the absence of any such definition I am forced to conclude that the definition in the Claims and Payments Regulations must apply. 

14. It follows that the claimant is not precluded from having her claim considered under paragraph 12 of Schedule 4 for either of the reasons previously put forward. In my judgment she satisfies the condition of paragraph 12(1), that she was able to meet the charges for her accommodation without recourse to income support, and she also fulfils, as at the date of the claim of 5 December 1989, the condition of paragraph 2(a), that she had lived in that accommodation for more than 12 months. Paragraph 2(b), that she was able to afford the charges when she took up residence, is also plainly satisfied, and sub-paragraph (d) does not apply. That leaves sub-paragraphs (c) and (e).

15. So far as the latter is concerned, it is clear from the documents before me and, so far as I am aware, has never been disputed, that exhaustive efforts on the claimant's behalf have been made by Mr and Mrs           to find alternative accommodation for her, and I need only refer to the letter dated 28 November 1989 from Wiltshire County Council Social Services Department, which states that, in their view, the claimant's needs are - 

" ... very well provided for in her present accommodation",

and continues - 

"The County Council does not have suitable accommodation to offer as an alternative for [the claimant] because of her high dependency level." 

I am accordingly satisfied that the claimant fulfilled the conditions of paragraph 12(2)(e) at the date of the claim in question. 

16. Sub-paragraph (c) of paragraph 12(2) requires that regard is to be had, firstly, to the "availability of suitable alternative accommodation" and, secondly, to the "circumstances mentioned in paragraph 10(7)(b) of Schedule 3 (housing costs)" to the General Regulations. So far as the first matter is concerned; in the light of the County Council's letter from which I quote in the preceding paragraph, I am satisfied that as at the date of claim no suitable alternative accommodation was available. With regard to the second, paragraph 10(7)(b) defines "the relevant factors" for the purposes of paragraph 10(5) as - 

"(b) the circumstances of the family including in particular the age and state of health of its members ...", 

and other matters, such as employment prospects, which clearly have no application in the instant case. The claimant's age and state of health are as stated in paragraph 4 and, taking both factors into account, I have no hesitation in finding that it is reasonable that the maximum amount under paragraph 6 should not have applied for the period of 13 weeks from the date of claim, i.e. 5 December 1989. 

17. Mr          argued that, as no suitable alternative accommodation was available for the claimant, the provision for disregarding the maximum amount specified in paragraph 6 could be extended for consecutive periods of 13 weeks for so long as the same conditions obtained. I am afraid that I cannot agree with that submission. In my judgment the wording of paragraph 12(1) - 

" ... the maximum ... shall not apply for the period of 13 weeks ... following the date of claim ...", 

clearly envisages only one period of 13 weeks following a claim. If it had been intended that that period could be extended then no doubt provision for that would have been made, such as, again referring to Schedule 3 to the General Regulations, that made in respect of restriction of mortgage interest in paragraph 10(b) of that schedule. 

18. In these circumstances I allow the claimant's appeal and my decision is set out in paragraph l(b) above. The sum due to the claimant in respect of the period in question will be determined by the adjudication officer and, in the event of any dispute arising, the matter is to be referred to me. 

 

(Signed) M H Johnson 

Commissioner 
Date: 15 April 1991 
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Page 3 Paragraph 8 line 6 delete "6 December 1989" 

insert "5 December 1989"
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