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1. My decision is as follows:- 

(a) I allow the adjudication officer's appeal against the decision of the social security appeal tribunal dated 9 September 1992 as that decision is erroneous in law and I set it aside; 

(b) The Secretary of State is entitled to withhold from the sum of £11,543.37 Italian retirement pension due to the claimant (and paid by IPNS to the Department of Social Security) the relevant amount of Supplementary Benefit and Income Support that would not have been paid if the Italian retirement pension had been paid on the prescribed date; 

(c) The calculation of the relevant amount shall if possible be agreed by the parties and if it cannot be agreed shall be referred back to me for Supplemental Decision; 

(d) Any balance of the Italian pension of £11,543.37 which the Secretary of State is not entitled to withhold under this decision, i.e. which is not part of "the relevant amount", shall forthwith be paid to the claimant. 

Social Security Administration Act 1992, section 23. 

2. This is an appeal to the Commissioner by the adjudication officer against a decision of a social security appeal tribunal dated 9 September 1992. The decision was, 

"To refer the question 'Is Income Support a Social Security Benefit within the meaning of Article 4(2) of Regulation 1408/71 of the EEC Regulations?' to the European Court of Justice and adjourn the hearing until its determination." 

3. The tribunal gave as its reason for this reference to the European Court that ".. it considered that a decision on the question was necessary to enable it to give judgment." The reference by the tribunal was as a result of the claimant's appeal from a decision of the local adjudication officer issued on 2 March 1991 as follows, 

"Income Support amounting to £11,203.67 is to be withheld from the arrears of Italian retirement pension under Article 111 of EEC Regulation 574/72." 

4. I should observe at this point that in fact the withholding is not only in relation to income support but, also in relation to supplementary benefit from 5 August 1985 onwards as well. Moreover the amount of £11,203.67 has been changed by the Department on a number of occasions since, hence paragraphs l(b) and l(c) of my decision. 

5. The adjudication officer's appeal was the subject of two oral hearings before me on 3 September 1993 and 8 February 1994. At both hearings the adjudication officer (whose appeal it was) was represented by Mr N Paines of Counsel. The claimant was represented by Mr P Molle of the                           . The claimant was also present. I am indebted to all those persons for their assistance to me at the two hearings. 

6. The first hearing was concerned with whether or not I should find that there were "special reasons" for the lateness of the adjudication officer's application for leave to appeal and if so whether I should grant the adjudication officer leave to appeal. I found in favour of the adjudication officer on both of those matters and granted leave to appeal to him. The subsequent hearing on 8 February 1994 was the hearing of the appeal itself. 

7. The first question is whether the decision of the social security appeal tribunal to refer the stated question to the European Court of Justice is a "decision" within the meaning of section 23(1) of the Social Security Administration Act 1992 and thus appealable to the Commissioner. The word "decision" is not defined either in the 1992 Act or in Regulations, including the Social Security Commissioners Procedure Regulations 1987, S.I. 1987, No.214. 

8. However in an unreported decision on file CA/126/1989 (Harrison) a Tribunal of Commissioners held that the word "decision" in this context meant a final decision, with the result that for example interlocutory rulings of a tribunal would not be appealable to the Commissioner. I am of course bound by the decision of a Tribunal of Commissioners whether reported or not, unless it is inconsistent with higher authority (R(I)12/75). However, the Harrison case actually concerned a social security appeal tribunal's attempt to decide a preliminary point of law before the facts had actually been found i.e. the tribunal's 'decision' was in one sense hypothetical. But that is not the position here. The social security appeal tribunal's decision to refer the stated question to the European Court of Justice is, in my view, to be regarded as a final decision and thus appealable to the Commissioner. That is so even though once the European Court had given its ruling, the matter could well have to be further dealt with by a social security appeal tribunal. Indeed the tribunal stated that it had adjourned its hearing. 

9. I am reinforced in this view by the position in the High Court Order 114, Rule 6 of the Rules of the Supreme Court provides that an order (defined in Rule 1 as "an order referring a question to the European Court for a preliminary ruling") made by the High Court, "shall be deemed to be a final decision, and accordingly an appeal against it shall lie to the Court of Appeal without leave;" In R v. International Stock Exchange of the United Kingdom and the Republic of Ireland Ltd Ex Parte Else (1982) Ltd [1993] Q.B. 534, the Court of Appeal in fact allowed an appeal against a decision of Popplewell J. referring a question to the European Court on the ground that since there was no doubt as to the effect of a particular Article of a Council Directive it was unnecessary for the reference to be made. Guidance is also given by the Court of Appeal on when references should be made to the European Court in Bulmer (H.P.) Ltd v. J. Bollinger S. A. [1974] Ch. 401. I have borne that guidance in mind in the present case. 

10. At the hearing before me on 8 February 1994 both Mr Paines and Mr Molle submitted that the social security appeal tribunal's reference to the European Court of Justice could not stand. Mr Paines submitted that it could not stand because it was not necessary (see below). Mr Molle did not concur with that and indeed strenuously argued that in the circumstances of this case there was a valid question to be referred. Nevertheless Mr Molle indicated that he considered that the tribunal's reference was defective in that it did not make explicit what were the details of the question that the tribunal wished the European Court to answer. Mr Molle urged me that there were questions for resolution by the European Court in this case and indeed he set out those questions in detail at paragraph 43 of his written submission dated 4 November 1993. 

11. I am satisfied for the reasons given below that Mr Paines is correct in contending that the reference to the European Court was unnecessary and I reject Mr Molle's submission to the contrary. I do however accept Mr Molle's submission that in any event the terms of the reference by the tribunal to the European Court were defective. Consequently for both reasons, I have set the tribunal's decision aside as being erroneous in law. 

12. In my judgment, despite submissions by Mr Molle to the contrary, the legal position is in this case straightforward. The retention by the Department of the relevant amount of overpaid supplementary benefit and income support from the arrears of Italian retirement pension paid in the first instance by the Italian authorities to the Department is in my view authorised by section 74 of the Social Security Administration Act 1992 (repeating the provisions of section 27 of the Social Security Act 1986). The relevant parts of section 74 of the 1992 Act read as follows, 

"Income support and other payments 
74. (1) Where - 

(a) a payment by way of prescribed income is made after the date which is the prescribed date in relation to the payment; and 

(b) it is determined that an amount which has been paid by way of income support would not have been paid if the payment had been made on the prescribed date, the Secretary of State shall be entitled to recover that amount from the person to whom it was paid. 

(2) Where - 

(a) a prescribed payment which apart from this subsection falls to be made from public funds in the United Kingdom or under the law of any other Member State is not made on or before the date which is the prescribed date in relation to the payment; and 

(b) it is determined that an amount ('the relevant amount') has been paid by way of income support that would not have been paid if the payment mentioned in paragraph (a) above had been made on the prescribed date, then - 

(i) in the case of a payment from public funds in the United Kingdom, the authority responsible for making it may abate it by the relevant amount; and 

(ii) in the case of any other payment, the Secretary of State shall be entitled to receive the relevant amount out of the payment." (My underlining). 

So far as supplementary benefit is concerned there was a similar provision in section 12(1) and (1A) of the Supplementary Benefits Act 1976 (as amended). 

13. It is subsection (2) of section 74 of the 1992 Act which is directly relevant here although subsection (1) could also be involved if (which I hold not to be the case) the Italian retirement pension was not within subsection (2). What is "a prescribed payment ... under the law of any other Member State" is in fact prescribed by regulation 8(1) of the Social Security (Payments on Account, Overpayments and Recovery Regulations 1988, S.I. 1988 No.664. The corresponding provision for supplementary benefit was regulation 3(1) of the Supplementary Benefit (Duplication and Overpayment) Regulations 1980, S.I. 1980, No.1580. The relevant parts of regulation 8 of the 1988 Regulations read as follows, 

"Duplication and Prescribed Payments 
8. (1) For the purposes of section 27(2) of the [Social Security Act 1986 - now section 74(2) of the 1992 Act] (recovery of amount of benefit awarded because prescribed payment not made on prescribed date), the payment of any of the following is a prescribed payment:- 

(a)-(f) .......... 

(g) any payment of benefit under the legislation of any Member State other than the United Kingdom concerning the branches of social security mentioned in Article 4 (1) of Regulation (EEC), No. 1408/71 on the application of social security schemes to employed persons, to self-employed persons and to members of their families moving within the Community, whether or not the benefit has been acquired by virtue of the provisions of that regulation." 

14. Article 4(1) and (2) of Regulation (EEC), No. 1408/71 provides as follows, 

"Article 4 
Matters covered 
1. This regulation shall apply to all legislation concerning the following branches of social security: 

(a)-(b) ..........

(c) old-age benefits; 

(e)-(h) ..........

2. This Regulation shall apply to all general and social security schemes, whether contributory or non-contributory, ..." 

15. On those provisions of the UK and EEC Legislation respectively the matter appears to me to be clear. The claimant received in the United Kingdom payments of supplementary benefit and income support. Under section 12 of the Supplementary Benefits Act 1976 and section 27 of the Social Security Act 1986 the Secretary of State was entitled to receive the undoubted overpayments of supplementary benefit and, income support (overpaid because of the entitlement to Italian retirement pension) out of the arrears of Italian retirement pension. A retirement pension is of course an "old-age benefit" within Article 4(1)(c) of Regulation 1408/71. It is therefore within regulation 8(2)(g) of the 1988 Regulations and the similarly worded regulation 3(1)(h) of the 1980 Regulations. As a result the Secretary of State is entitled to recoup the overpaid supplementary benefit and income support from the arrears of Italian retirement pension. 

16. In reported decisions R(SB)1/91 and R(SB) 3/91 it was held that the procedure by which the payment by another Member State direct to the Department of relevant benefits due from the Member State is in order and that the Secretary of State's right to receive these payments is properly fulfilled in that manner. It was also held that such a procedure is compatible with Article 111(3) of EEC Regulation 574/72, set out in paragraph 18 below. I follow those reported decisions and I find they are equally applicable to a payment of Italian retirement pension as they were applicable to the payments of benefits by Member States in those cases. 

17. Mr Molle drew attention to the fact that part of the payment of Italian pension was a supplement bringing it up to a minimum level, such supplements being paid only to Italian pensioners abroad. However in the Gilletti case [1987] E.C.R. 955 the European Court held that a supplement did not prevent an item of social security, otherwise within Article 4.1. of Regulation 1408/71, from remaining within that branch of social security. Although the Gilletti case concerned a supplement to widow's pension potentially payable to all, I do not think that factual difference alters the application of the principle of the Gilletti case to the present case. Consequently I hold that the whole of the Italian retirement pension was an "old-age benefit" within Article 4.1 of EEC Regulations 1408/71. That being so, the Secretary of State is undoubtedly entitled to retain the relevant amount of overpaid supplementary benefit and income support because of the UK legislation to which I have referred in detail above. 

18. I now deal with Mr Molle's submissions to the contrary. Mr Molle submitted that the income support and supplementary benefit paid to the claimant in the present case was in effect an 'unemployment' benefit because it was paid to the claimant either as a top up to or a substitution for unemployment benefit. Mr Molle therefore submitted that the supplementary benefit and income support paid to the claimant was not "assistance" within the meaning of Article 111(3) of Council Regulation (EEC) No. 574/72 which provides where relevant as follows, 

"Article 111 
Recovery by social security institutions of payments not due, and claims by assistance bodies. 

1.-2 ..........

3. When a person to whom the Regulation applies [as is the position here] has received assistance in the territory of a Member State during a period in which he was entitled to benefits under the legislation of another Member State, the body which gave the assistance may, if it is legally entitled to reclaim the benefits due to the said person, request the institution of any other Member State responsible for the payment of benefits in favour of that person to deduct the amount of the assistance paid from the amounts which the latter pays to the said person." 

19. Mr Molle submitted that the supplementary benefit and income support that the claimant had received was not "assistance" with the result that there was no right of deduction under Article 111(3). He also submitted that, as a result, there should be no retention or deduction at all from the Italian retirement pension. He also drew attention to Article 12 of Regulation 1408/71 headed "Prevention of overlapping of benefits". He contended that if the income support and supplementary benefit were regarded as a kind of unemployment benefit there would be no overlapping benefit with Article 12 since there would be no overlap with a retirement pension and the claimant should be entitled to receive both. In this context he also drew attention to Article 46 of Regulation 1408/71 referring to "Award of benefits". 

20. Mr. Molle further submitted that the words "income support" in section 74(2)(b) of the 1992 Act (see paragraph 12 above) and "supplementary benefit" in section 12(1A) of the Supplementary Benefits Act 1976 should be read in the light of the European Legislation and the aims thereof, so as not to include payments of income support and supplementary benefit which really had the characteristic of unemployment benefit. I reject Mr Molle's submissions. They conflict with the United Kingdom legislation and I can see nothing in the EEC Legislation at variance with the unambiguous and plain wording of the U.K. legislation. So far as is relevant, I would hold that in truth the payments to the claimant of supplementary benefit and income support were "assistance" within Article 111(3) of the 1972 Regulation. However, in any event, in my judgment, Article 111(3) provides only an alternative or additional route to recovery and does not qualify the clear provisions of the United Kingdom legislation. 

21. It follows, in my judgment therefore, that the social security appeal tribunal's reference of the question "Is income support a social security benefit etc?" to the European Court was misconceived because income support and supplementary benefit are, whatever circumstances they are paid in, the subject of the UK 'recoupment' legislation that I have set out above. There was therefore no point in asking the European Court whether income support was a social security benefit within Article 4.1. of EEC Regulation 1408/71 because the question did not arise. In any event the European Court has already decided in the cases of Creswell and Jackson (16 July 1992, reported in The Times European Law Reports on 22 October 1992) that supplementary benefit and income support are not social security benefits for the purposes of Directive 79/7. Neither therefore would they presumably be social security benefits for the purposes of Article 4.1. of Regulation 1408/71. I do not consider that it makes any difference that in the present claimant's case he was unemployed when receiving supplementary benefit and income support. But on the view I have taken of the case that point does not arise for decision. 

(Signed) M.J. Goodman 

Commissioner 
(Date) 1 March 1994

