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1. My decision is that - 

(a) the unanimous decision of the Sutton social security appeal tribunal given on 12 December 1989 is erroneous in point of law and is accordingly set aside; 

(b) the claimant's applicable amount for the purposes of income support is to include an amount in respect of his children, S and I, for the inclusive period from 26 March to 8 April 1989. 

2. The claimant appeals with leave of the Commissioner against the decision of the tribunal dismissing his appeal against the decision of the adjudication officer, issued on 31 July 1989, that the decision of 12 June 1989, which provided that the claimant's applicable amount should not include an amount for his children, be not revised. 

3. I held an oral hearing of this appeal on 30 September 1991 when the claimant attended and represented himself. The adjudication officer was represented by Mr J.M. Reid of the Office of the Chief Adjudication Officer. 

4. On 9 September 1988 the claimant sought income support. He declared - and it is not in dispute - that he was aged 56, had become unemployed on 2 February 1988, lived in his own house, which was subject to a mortgage, was divorced and had two children, a daughter, S, then aged 15, and a son, I, aged 13, both of whom lived with their mother, his former wife, who was permanently resident in France. In his letter dated 27 May 1989 the claimant stated that the children were - and presumably still are - Wards of Court. I have seen no court order regarding that, but that does not affect this decision and I see no reason to doubt it or, for that matter, his statements that he is liable to pay maintenance for them and that he and his former wife co-operate regarding the children's upbringing. 

5. S and I came to stay with the claimant for the two weeks from 26 March to 8 April 1989, and he then applied for an increase in his income support during that period. On 12 June 1989 the adjudication officer decided that, pursuant to regulation 15 of the Income Support (General) Regulations 1987 [SI 1987 No. 1967], the claimant was not entitled to an increase and, following further correspondence, he issued the decision of 31 July 1989, declining to review that earlier decision. 

6. Regulation 15 of the General Regulations deals with - 

"Circumstances in which a person is to be treated as responsible or not responsible for another", 

and provides that - 

"15.- (1) Subject to the following provisions of this regulation a person shall be treated as responsible for a child or young person for whom he has primary responsibility. 

(2) Where a child or young person spends equal amounts of time in different households, or where there is a question as to who has primary responsibility for him, the child or young person shall be treated for the purposes of paragraph (1) as being the primary responsibility of - 

(a) the person who is receiving child benefit in respect of him; or 

(b) if there is no such person - 

(i) where only one claim for child benefit has been made in respect of him, the person who made that claim; or 

(ii) in any other case the person who in the opinion of the adjudication officer has the primary responsibility for him.

(3) Where regulation 16(6) (circumstances in which a person is to be treated as being or not being a member of the household) applies in respect of a child or young person, that child or young person shall be treated as the responsibility of the claimant for that part of the week for which he is under that regulation treated as being a member of the claimant's household. 

(4) Except where paragraph (3) applies, for the purposes of these Regulations a child or young person shall be treated as the responsibility of only one person in any benefit week and any person other than the one treated as responsible for the child or young person under this regulation shall be treated as not so responsible." 

7. It is not in dispute that, at the material time, S was a "young person" as defined by regulation 14(1) of the General Regulations and that I was a "child" as defined by section 20(1) of the Social Security Act 1986. For the sake of convenience I shall refer to them both as "the children". The adjudication officer submitted to the tribunal that, as neither parent had claimed or was in receipt of child benefit for the children, the matter fell to be decided under paragraph (2)(b)(ii) of regulation 15 and that, as S and I normally lived with and were cared for by their mother in France, it was her and not the claimant who, on the balance of probabilities, had the "primary responsibility" for them. 

8. The tribunal found as the facts material to their decision that - 

"Claimant was divorced in 1980 and now lives alone in this country. He had two children by his ex-wife - [S] aged 16 and [I] aged 14 - when he claimed an increase in his Income Support for the period of their holiday with him from 26 March 1989 to 8 April 1989 making his claim on 28 February 1989. From the evidence given by the claimant, from what emerges from his correspondence and what he confirmed to be the true position we find the children, while wards of the English Court spend all their time, apart from their holidays, with their mother in France. While both parents make decisions as to their schooling, arranging medical attention, and contributing to their upkeep, the immediate supervision of their day to day life, and the immediate responsibility for their day to day guidance and upbringing, and its practical implementation, lies with their mother for the greater part of the time. While we recognise that for as long as they are on holiday with their father, this immediate responsibility passed to him, there appears to be no escape from the position, on the facts as we find them in this case, that the greater part of their time is spent with their mother, and that she therefore shoulders a greater proportionate burden and share of their supervision." 

And they gave as their reasons for their decision - 

"In the Tribunal's view the Adjudication Officer reached a correct decision on the facts of this case, as also found to be the facts by the Tribunal, that the greater share and burden of responsibility shouldered by the mother made her the person primarily responsible for these children under Regulation 15(2)(b)(ii) of the Income Support (General) Regulations 1987." 

9. Both the adjudication officer and the tribunal construed "primary responsibility" in regulation 15(2)(b)(ii) by looking at the overall position between the parents in relation to the children on a long term basis. The adjudication officer now concerned with the case, in the submission dated 4 April 1991, takes the same view; he submits that - 

" ... in order for the claimant to be entitled to an increase of income support for the 2 children the claimant would need to show that he is the person who is or is to be treated as responsible for them in terms of regulation 15 ... "; 

that is plainly correct, and he concludes - 

"Although the children may spend odd periods with their father it would be perverse, I submit, to say anything other than it is the mother who has overall and primary responsibility." 

10. It is important to bear in mind that where a question regarding primary responsibility arises under regulation 15(2) the person to be treated as having such responsibility is to be determined by ascertaining, firstly, who is receiving child benefit; secondly, where there is no such person, whether a claim for child benefit has been made and, thirdly, in the residue of cases in which no one is either in receipt of or has claimed child benefit, by the person who in the opinion of the adjudication officer has the primary responsibility. In the majority of cases the issue will resolve itself by reference to sub-paragraph (a) or b(i) of the regulation, and it will only be in those cases in which no one has applied for or is entitled to receive child benefit - for example, because the residence qualifications are not fulfilled or the child is in care - that sub-paragraph (b)(ii) will need to be considered. 

ll. The regulation does not contain the words "overall and primary responsibility"; if it did then the adjudication officer's submission might be correct. The words are simply "primary responsibility" which, so far as I have been able to ascertain, do not appear in any statute or other statutory instrument. The phrase is not a term of art and consequently is to be construed according to its ordinary meaning (see Brutus v Cozens [1973] AC 854). It follows, in my opinion, that the person having primary responsibility for a child under regulation 15(2)(b)(ii) is to be determined as a question of fact in each case. The regulation provides that the person to be treated as having primary responsibility is the person who in the opinion of the adjudication officer has the primary responsibility, and clearly that opinion must be formed in the light of the available facts and having regard to the regulation as a whole; in other words, in accordance with the relevant law. 

12. The adjudication officer (and the tribunal who confirmed his decision) would seem to have overlooked regulation 15(4) which provides, in so far as it is relevant that - 

" ... a child or young person shall be treated as the responsibility of only one person in any benefit week ..." (my emphasis).

It may well be that that provision will avoid what is described in the note to that paragraph at page 89 of CPAG's Income Support, The Social Fund and Family Credit: The Legislation (1991 edition) as "the terrible problems of 'shared children' under the old Aggregation Regulations", but in my view it certainly does not mean that primary responsibility is a fixed or immutable state and, indeed, on the contrary it envisages that the question of primary responsibility is to be considered on the basis of benefit weeks. 

13. In my judgment the tribunal erred in considering paragraph (2) of regulation 15 of the General Regulations in isolation, in failing to take into account paragraph (4) of the regulation, and by importing what in my opinion is the novel and unnecessary concept of "immediate responsibility". In those circumstances I hold that the tribunal's decision is erroneous in point of law and I set it aside. 

14. In the light of the facts found by the tribunal, which are set out in paragraph 8 above, this is clearly a case in which I should exercise my discretion under section 101(5)(a)(i) of the Social Security Act 1975 to give the decision which the tribunal should have given. Mr Reid, who did not support the submission dated 4 April 1991, very properly and realistically conceded that, in the particular circumstances of this case, there was force in the claimant's contention that primary responsibility for the children passed to him while they were staying with him. 

15. In the instant case the claimant's former wife was resident in France and accordingly not entitled to child benefit for either of the children, who spent most of their time with her. Notwithstanding the Wardship, which in effect means that guardianship of the children is vested in the Court, I take the view that regulation 15 of the General Regulations is concerned with practicalities rather than legal concepts. I am satisfied that, during the fortnight in question, the claimant had not only, as the tribunal found, the immediate responsibility for his children, S and I, but also the primary responsibility for them within the meaning of regulation 15. In my judgment it is clear that the decision of 12 June 1989 should have been reviewed under section 104(1) of the Social Security Act 1975 on the ground that it was erroneous in law. In those circumstances I substitute my own decision for that given by the tribunal, as set out in paragraph l(b) above. 

16. The claimant's appeal is allowed. 

 

(Signed) M H Johnson

Commissioner 
Date: 15 October 1991

