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SOCIAL SECURITY ACT 1986 
APPEAL FROM DECISION OF SOCIAL SECURITY APPEAL TRIBUNAL ON A QUESTION OF LAW 
DECISION OF THE SOCIAL SECURITY COMMISSIONER
 

[ORAL HEARING]
 

1. My decision is that the decision of the social security appeal tribunal given on 15 November 1989 is erroneous in point of law, and accordingly I set it aside. As it is expedient that I give the decision the tribunal should have given, I further decide that as from 6 June 1989 the claimant ceased to be entitled to income support. 

2. This is an appeal by the claimant, brought with the leave of a Commissioner, against the decision of the social security appeal tribunal of 15 November 1989. In view of the complexity of the case, I directed an oral hearing. At that hearing the claimant was present, but unrepresented, whilst the adjudication officer appeared by Mr S Cooper of the Solicitor's Office of the Departments of Health and Social Security. 

3. On 6 June 1989 the claimant, who until then had been in receipt of income support, received for the sale of his house,                    the sum of £36,972.13. less £1,000 held back by his solicitors to cover the cost of work due to be carried out. Subsequently the solicitors paid into the claimant's bank account £700 of that £1,000. Accordingly, the claimant received in all for the sale of his property the sum of £36,672.13. On 31 August 1989 the adjudication officer decided that the claimant as from 6 June 1989 was no longer entitled to income support. He had to be treated as possessing capital which exceeded the prescribed amount of £6,000. 

4. In due course, the claimant appealed to the tribunal, who went into the matter with commendable thoroughness and in effect upheld the decision of the adjudication officer. 

5. What seems to have caused confusion in this case is the failure on the part of the tribunal to identify clearly the financial position of the claimant as at the date when his award of benefit was terminated. That date was 6 June 1989 and, as the claimant's bank account clearly indicates, he was on that day in possession of capital amounting to £35,972.13. At the moment of time he clearly had actual capital in excess of £6,000 and in consequence was not entitled to income support. Moreover, it was unnecessary for the adjudication officer to consider the matter from the standpoint of notional resources. The claimant clearly had actual resources in excess of the statutory maximum. The tribunal failed to realise that they had to consider the claimant's financial position as at 6 June 1989. Instead, they seem to have concentrated on the position as at 13 June 1989 when the claimant's bank account had been reduced to £2,330.67. If by that date the claimant considered that he had reduced his capital resources, whether actual or notional, below the statutory maximum, it was open to him to lodge a new claim as from that date. As far as I am aware, he had done nothing of the sort, but be that as it may, the only issue that was before the tribunal was the claimant's entitlement to income support as at 6 June 1989. In looking at the position at some other date, the tribunal clearly erred in point of law, and I must set aside their decision. 

6. However, it is unnecessary for me to remit the matter to a new tribunal for rehearing. I can conveniently substitute my own decision. As quite clearly at 6 June 1989 the claimant had actual assets in excess of £6,000, he ceased from that date to be entitled to income support. Moreover, he could not establish title again until such time as he lodged a new claim. In the course of the hearing I was told that sometime in February/March 1990 benefit had been restored. As far as I am aware, there was no re-application for benefit between 6 June 1989 and the date in February/March 1990 when it was restored. 

7. However, it would seem to me still open to the claimant to re-apply for income support in respect of any period between 6 June 1989 and the date of restoration of benefit, if he considers that his financial circumstances so allow. Although, in view of my finding that the tribunal considered the wrong date when they reached their decision, it is unnecessary for me to evaluate their findings and reasons, it may be helpful if I give guidance on a matter which was ventilated before the tribunal, and to a much greater extent at the hearing before me, namely how chattels such as motor vehicles should be treated in calculating a claimant's resources. In the present case, the claimant applied some of his capital in the acquisition of a van at a cost of £3,050. The tribunal found as a fact that a significant operative purpose behind the acquisition of this vehicle was to bring the claimant's capital resources below the maximum figure, and so render him entitled to benefit. Normally, of course, if a claimant divests himself of capital for the purposes of securing entitlement to income support or an increase thereof, he will be treated as still possessing that capital (see regulation 51(1) of the Income Support (General) Regulations 1987 [S.I.1987 No.1967]). However under regulation 46(2):- 

"There shall be disregarded from the calculation of a claimant's capital under paragraph (1) any capital, where applicable, specified in Schedule 10." 

8. Schedule 10 sets out items of capital to be disregarded, and paragraph 10 provides as follows:- 

"10. Any personal possessions except those which had or have been acquired by the claimant with the intention of reducing his capital in order to secure entitlement to supplementary benefit or income support or to increase the amount of that benefit." 

If it is decided on any later application for income support that in the present case the van was brought "with the intention of reducing ... capital in order to secure entitlement to ... income support" - and it will be a matter for the tribunal concerned - it will not be disregarded as personalty but will have to be valued and included as part of the claimant's capital. 

9. However, the matter is far more complicated than it appears at first sight. Like any motor vehicle, the van on purchase clearly lost a large part of the acquisition price. For convenience of illustration, I will arbitrarily assume that the depreciation in the present case amounted to £1,000. How is that £1,000 to be treated? 

10. If one properly analyses the position, the claimant in effect transformed £2,050 in cash into personal property in the guise of a vehicle, which, on the hypothesis made as to the underlying intentions, constituted part of his capital resources. He had however, as regards the £1000 represented by depreciation, divested himself of this sum altogether. Moreover, on the hypothesis made, he divested himself of this sum for the purpose of securing income support within regulation 51(1). Accordingly, as a matter of logic, he must be still treated as possessed of that £1,000. In other words it became notional property as distinct from actual property. The original £3,050 had been transformed into £2,050 by way of actual capital and £1,000 by way of notional capital. Moreover, as in the fullness of time the vehicle depreciated further, there was a corresponding decrease in the actual capital and increase in the notional capital. 

11. Mr Cooper suggested that the above analysis, which had not been appreciated by adjudication officers so far, might give rise to undue complication. I fail to see why this should be so. In any given case, where it is desired to compute a claimant's capital resources, there will have to be a valuation in any event, and the difference between the value of the item in question and the original purchase price will represent the depreciation. 

12. The need to apply the above principle can, I think, be more dramatically illustrated by the following example. Suppose a claimant, in order to bring his capital resources below the statutory limit, elects to spend the necessary sum on furnishing his house and equipping it with curtains and fitted carpets. The furniture will normally be worth very little, possibly 10% of the purchase price, and the curtains and fitted carpets possibly less. Yet, unless the depreciation were treated as notional capital pursuant to regulation 51(1), the claimant would have brought his capital resources below the maximum and be in the position both to claim benefit and at the same time enjoy the advantage of a newly furnished home. He would be in a better position than someone who had, for example, expended the relevant sum on a holiday. For the latter would be treated as still possessed of the value of the holiday. 

13. In the event that the claimant in the present case should in the future lodge a new claim for income support for any period prior to the date of its restoration in February/March 1990 the adjudicating authority concerned, initially the adjudication officer, and on appeal the tribunal, will have to determine, inter alia, whether his actual and notional capital had fallen below the statutory maximum, and in so far as the claimant was in possession of personal property, the principle discussed above will apply. However, notional capital, computed from the relevant date, will be subject to the diminishing notional capital principle, as explained in the decision of a Tribunal of Commissioners R(IS) 1/91. In the present instance the new statutory provision laid down in section 51A will have no application. For that provision came into operation only as from 1 October 1990, by which time benefit had been restored anyway. 

14. My decision is as set out in paragraph 1. 

 

(Signed) D.G. Rice 

Commissioner 
(Date) 3 February 1992

