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1. The claimant's appeal is allowed. The decision of the Dorchester Social Security Appeal Tribunal dated 27 September 1994 is erroneous in point of law, for the reasons given below, and I set it aside. The appeal is referred to a differently constituted social security appeal tribunal for determination in accordance with the directions given in paragraphs 21 to 24 below (Social Security Administration Act 1992, section 23 (7) (b).

 

2. The claimant was awarded income support from 21 April 1993. On 25 October 1993 the Department of Social Security received a letter from North Dorset County Council saying that the claimant's brother paid the monthly rent for the accommodation which she occupied with her daughter. A statement signed by the claimant on 19 October 1993, obviously in relation to a housing benefit claim, was enclosed. In the statement it was said that her rent was paid by standing order, called at the end of each month, from her brother's bank account. It is apparently not in dispute that the claimant was receiving housing benefit of £128.88 per fortnight, while the rent was £480 per month.

 

3. The claimant was interviewed on 25 November 1993. She signed a statement that her housing benefit was paid direct into her bank account and that she used that money for household expenses. She also said that she tried to pay her brother each month to reimburse him for paying the rent, generally managing about £150 per month. According to the summary of facts in the adjudication officer's written submission to the appeal tribunal, the claimant was interviewed again on 14 December 1993, when she said that she had paid the rent in April and May 1993 and that her brother started paying the rent in June 1993. No copy of a record of that interview is in the papers before me.

 

4. On 26 January 1994 the adjudication officer issued the decision that the claimant was not entitled to income support from 1 June 1993 as her weekly income of £74.44 exceeded her applicable amount of £73.60. That was, again according to the adjudication officer's written submission to the appeal tribunal, on the basis that the rent paid by the claimant's brother was income paid to a third party in respect of the claimant and was to be treated as income of the claimant to the extent that it was used for rent for which housing benefit was payable(Income Support (General) Regulations 1987, regulation 42(4) (a) ) Payment of income support apparently ceased on 24 January 1994. 

 

5. The claimant appealed against that decision, in a letter received on 4 February 1994. She said that from June 1993 to the end of October/beginning of November her brother had lent her money to pay the rent and to allow her to make ends meet. According to a report of a telephone call on 3 March 1994 the claimant said that the rent had never been paid from her brother's bank account, but from her own account, and that she would send in bank statements in confirmation. She sent a bank statement covering the period from 23 November 1993 to 23 December 1993 showing a standing order payment of £480 from her account to her landlords. A letter from her landlords dated 30 September 1993 said that rental monies had been received by direct debit for the last six months. An appeals officer of the Benefits Agency wrote asking her to send back statements for the whole period from 21 April 1993 onwards. In reply, the claimant wrote that her brother had lent her the money and had ceased to lend it in October 1993. The rent had always been paid by standing order from her account. She had not kept copies of her bank statements, but would get copies from her bank. No copies were sent before the hearing of the appeal took place.

 

6. The adjudication officer's written submission to the appeal tribunal set out, in box 5, essentially that sequence of the giving of information. The final paragraph of box 5 was as follows:

 

"5.6 [The claimant] appealed against the revised decision before the question of an overpayment of benefit could be put before the adjudication officer. Any decision concerning the overpayment will be deferred pending the decision of the tribunal concerning [the claimant's] entitlement to income support from 1.6.93."

 

In paragraph 6.10 the adjudication officer asserted that the claimant had made contradictory statements about the payment of the rent and submitted that on the balance of probabilities payment of the rent at £480 per month was made by the claimant's brother direct to the agent between June and October 1993. It was submitted that those payments had to be treated as income of the claimant to the extent that housing benefit was payable. Her income was thus £64.44 plus £10 child benefit - in excess of her applicable amount of £73.60.

 

7. The claimant did not attend the hearing of her appeal on 27 September 1994, having replied that she would not be attending. The appeal tribunal decided that she was not entitled to income support from 1 June 1993. Its findings of fact were:

 

"1. The Tribunal found the facts as set out in Box 5 of AT2 'Summary of Facts'.

2. The claimant's entitlement to income support is correctly set out in form AT2A accompanying the appeal papers."

 

The essential reason for the decision was:

 

"Without any further evidence, the Tribunal accepted that the adjudication officer had correctly assessed the claimant's income to be £74.44 which exceeded the claimant's applicable amount so that she was not entitled to income support."

 

8. I granted the claimant leave to appeal from that decision on 20 February 1995, leave having properly (because no arguable errors of law were expressly put forward by the claimant) been refused by the appeal tribunal chairman. The adjudication officer now concerned with the case submitted, in the submission dated 15 June 1995, that the decision had to be set aside.

 

9. The major submission was that the adjudication officer's decision issued on 26 January 1994 was incomplete (and indeed should not have been issued), so that the appeal was premature. The reasoning behind that submission was that section 53(1A) of the Social Security Act 1986 (now section 71(2) of the Social Security Administration Act 1992) imposed a duty on an adjudication officer dealing with a review of entitlement for a past period, in any case where it was reasonably apparent that there might have been an overpayment, to consider at that stage all the factors which might give rise to a claim for recovery of the overpayment under section 71 and to decide the issue of review and recoverability in one process. Section 71(1) and (2) provide:

 

"(1) Where it is determined that, whether fraudulently or otherwise, any person has misrepresented, or failed to disclose, any material fact and in consequence of the misrepresentation or failure--

(a) a payment has been made in respect of a benefit to which this section applies; or

(b) any sum recoverable by or on behalf of the Secretary of State in connection with any such payment has not been recovered, the Secretary of State shall be entitled to recover the amount of any payment which he would not have made or any sum which he would have received but for the misrepresentation or failure to disclose.

(2) Where any such determination as is referred to in subsection (1) above is made on appeal or review, there shall also be determined in the course of the appeal or review the question whether any, and if so what, amount is recoverable under that subsection by the Secretary of State."

 

Section 71 (5) (the equivalent of section 53 (4) of the 1986 Act) provides:

 

"(5) Except where regulations otherwise prescribe, an amount shall not be recoverable under subsection (1) above or regulations under subsection (3) [(4)] above unless--

(a) the determination in pursuance of which it was paid has been reversed or varied on an appeal or revised on a review; and

(b) it has been determined on the appeal or review that the amount is so recoverable."

The adjudication officer referred to statements by Commissioners in decisions CIS/35/1990 (paragraph 11) and CSSB/316/1989 (paragraph 10) in support of the approach that the determination of whether an overpayment is recoverable must be part of the process of review. He then concluded that where there are grounds for review and it is apparent that an overpayment may have been made, but the adjudication officer has not considered the matters relevant to a decision on recoverability, an appeal tribunal has a duty to give a complete decision and to deal with the overpayment questions.

 

10. I agree with the starting-point of that submission, but not with the conclusion drawn. There are considerable difficulties in working out the effect of the various parts of section 71. Section 71(2) on its own does not seem enough to require the recoverability of an overpayment to be determined as part and parcel of the review decision. That is because in terms it applies only where it has been determined "on appeal or review" that there has been an overpayment in consequence of a misrepresentation of or failure to disclose a material fact. However, the combination of that subsection with subsection (5) seems to have that effect. The following expression of view in paragraph 10 of decision CSB/1272/1989 could be added to the passages from Commissioners' decisions mentioned in the submission of 15 June 1995:

".... the effect of subsection (4) [of section 53 of the 1986 Act] is to require a review and revision, such a review and revision to be incorporated in the decision [on recoverability] itself."

There are very sound reasons to support that conclusion. It would be most unfair to a claimant if an adjudication officer could make a decision limited to review and revision and then later, after the time for appealing against the review decision has expired, decide that a resulting overpayment was recoverable. Requiring that decision on recoverability to be made in the course of the review decision relating to the period of the alleged overpayment not only prevents inconsistent decisions coming into existence, but also means that an appeal against the recoverability decision encompasses an examination of the propriety of the review decision.

11. I do not think that what was said in paragraph 10 of CSSB/316/1989 is to the contrary:

"I accept that an effective decision for the purposes of section 53(1), (1A) and (4) can be made notwithstanding that grounds of review and revisal of the award for the past and the future, which must of course be appropriate, are established at a date prior to the making of the decision establishing the detail of the overpayment."

In the case being considered in CSSB/316/1989, the award of supplementary benefit to the claimant had been reviewed and revised for the future on 20 May 1987, to take account of income resources which had not previously been disclosed. It was argued that there was a defective, but not wholly invalid, decision by an adjudication officer in November 1987 reviewing and revising the award for the past period (before the date from which the decision of 20 May 1987 operated) and identifying a recoverable overpayment. The Commissioner found that the documents relating to the purported decision in November 1987 did not establish that a review and revision had taken place or that grounds of review had been established relating to the period of the alleged overpayment. Thus the Commissioner was not dealing with a case where there had been a review and revision of an award for a past period and at some later date a separate decision purported to determine that an overpayment in that period was recoverable. In such a case, it seems that the purported decision that the overpayment is recoverable does not meet the conditions of section 71(2) and (5) of the Social Security Administration Act 1992.

12. However, adopting that approach does not lead to the conclusion that the appeal to the appeal tribunal in the present case was premature. An adjudication officer's decision reviewing and revising, adversely to the claimant, an award of benefit for a period for which benefit has actually been paid to the claimant, with the result that there has been an overpayment of benefit, can be a complete decision. The decision does not necessarily have to deal with recoverability. The adjudication officer may have concluded that there had been no misrepresentation or failure to disclose or that the overpayment was not made in consequence of a misrepresentation or failure to disclose. If an adjudication officer chooses to make a decision restricted to review and revision I do not see why that in itself is not a complete decision which can be appealed to an appeal tribunal, and therefore be determined by the appeal tribunal. An adjudication officer might then be in difficulty at a later date in purporting to determine that any overpayment revealed by the review decision is recoverable under section 71 (on the basis set out above), but that does not show that the review decision was in any way incomplete.

13. The real difficulty comes I think in working out how an appeal tribunal should approach such a case where the claimant appeals against the review decision. Is the appeal tribunal bound to investigate and determine the question whether the overpayment was made in consequence of a misrepresentation or a failure to disclose a material fact by the claimant, so that the overpayment is recoverable under section 71? In the present case there is the additional factor that the adjudication officer's submission on form AT2 referred to an intention to consider recoverability at a later date. The answer must in my view depend on the nature of the submission to the appeal tribunal on behalf of the adjudication officer.

14. One possible sequence of events is as follows. A decision and an appeal are made as described above. The adjudication officer, on receipt of the appeal, realises that there may be a problem in making a valid decision on recoverability of the overpayment if that is not dealt with in the course of the review decision. In the written submission to the appeal tribunal the adjudication officer produces evidence in support of a submission that the overpayment was made in consequence of a misrepresentation or failure to disclose a material fact by the claimant and submits that the appeal tribunal should determine that the overpayment is recoverable. Since a hearing before an appeal tribunal takes the form of a rehearing, and an appeal tribunal can as a matter of principle make any decision which the adjudication officer could have made, I consider that in such circumstances the appeal tribunal must (subject to one qualification) determine the recoverability question. Although the decision under appeal is limited to review and revision, the connection between review and revision and the conditions of recoverability of an overpayment is so close that the question of recoverability can be considered to arise from the circumstances leading to review, but only if specifically put forward by the adjudication officer. It might seem unfair that a claimant might end up worse off by having appealed against the review decision. If the initial review decision by the adjudication officer had stood unchallenged, there would be the difficulty identified above in the adjudication officer at some later date making a valid decision that a consequent overpayment is recoverable under section 71. It might seem unfair if the claimant's appeal gives the adjudication officer the opportunity to avoid that difficulty. However, I think that that result follows from the nature of an appeal to an appeal tribunal. The qualification mentioned above is that the written submission made to the appeal tribunal must give sufficient detail of the case made against the claimant that the claimant has a fair opportunity to counter that case. If not, the appeal tribunal should not make a decision without ensuring that such a fair opportunity has been given.

15. I think that it must follow from what I have said in the previous paragraph that the same general principle will apply if the adjudication officer does not expressly state that he wishes the appeal tribunal to determine the question of recoverability and wishes to put in evidence until the oral hearing before the appeal tribunal has begun. The appeal tribunal must then deal with and determine the issue of recoverability. But the appeal tribunal's obligation to ensure that the case to be made against the claimant is clearly set out and that the claimant has a fair opportunity to counter that case (see R(SB) 40/84, paragraph 12) will then almost inevitably involve an adjournment for a written submission to be prepared and for the claimant to have time to consider that submission and any evidence produced.

 

16. That leaves the course of events in the present case, where, following the indication in the written submission to the appeal tribunal, it appears that at the hearing the adjudication officer's representative did not make any suggestion that the appeal tribunal should determine the question of recoverability. The appeal tribunal simply proceeded to determine the question of review and revision. Was it an error of law for the appeal tribunal to do that, as the adjudication officer submitted in the submission of 15 June 1995? Should it, presumably in the exercise of its inquisitorial jurisdiction, have adjourned so that the case on recoverability could be put to the claimant? I think not. It is for the adjudication officer to prove that the statutory requirements for the recoverability of an overpayment have been satisfied and to come forward with evidence in support of a contention that an overpayment is recoverable. It is axiomatic that an appeal tribunal's jurisdiction is inquisitorial in nature (see, most recently, R (IS) 5/93). It is a general principle that an appeal tribunal is under a duty, whenever it identifies a point in favour of a party, notwithstanding that it has not been taken by the party, to consider it and to reach a decision in the light of it (see paragraph 10 of the Tribunal of Commissioners' decision R(SB) 2/83). That was said in R(SB) 2/83 in relation to a point in favour of a claimant. In paragraph 11 the Tribunal went on to say:

"Of course, in a particular case it may be that a particular factual point was so obvious and self-evident that any tribunal ought to have considered it, irrespective of whether it was specifically made by the claimant. Everything will depend upon the circumstances in any given instance. However, the primary duty for making out his case falls on the claimant, and he must not expect to rely on the tribunal's own expertise."

The last point applies more strongly in circumstances where it is for the adjudication officer, who is presumed to be familiar with the relevant legal requirements, to make out a case. If an adjudication officer chooses not to raise a question of recoverability in the course of an appeal against a review decision, there is in my view no obligation on the appeal tribunal to consider the question. I go further and conclude that in those circumstances it has no power to consider the question.

17. The result in the present case is that I conclude that the appeal tribunal of 27 September 1994 did not err in law in failing to consider the question of the recoverability of any overpayment revealed by the review decision.

18. However, the appeal tribunal did err in law in the way it determined the appeal on the review issue. I shall not deal in detail with all the points put forward in the adjudication officer's submission of 15 June 1995. I think that it is doubtful whether by a combination of the findings of fact in box 2 of form AT3 and the reasons for decision in box 4 the appeal tribunal incorporated the conclusions of fact set out by the adjudication officer in box 6 of form AT2. But on the assumption that it did, the conclusion in paragraph 6.10 (referred to in my paragraph 6 above) was not a proper basis for the appeal tribunal's decision. A finding that the rent started to be paid directly by the claimant's brother in June 1993 was not a precise enough basis for a decision that the claimant should be attributed with income from 1 June 1993. It was not clear whether the first payment was made at the beginning or at the end of June 1993. In addition, the form of the appeal tribunal's decision was that the claimant was not entitled to income support from 1 June 1993. That decision on its face covers the entire period from 1 June 1993 down to the date of its decision, 27 September 1994. The conclusion in paragraph 6.10 of form AT2 was limited to payment having been made by the claimant's brother up to October 1993. That is not a basis for any decision that, by reason of the income attributed to the claimant as a result of the payments from her brother, her income exceeded her applicable amount after the expiry of the period covered by the last payment. The appeal tribunal erred in law in not dealing with the whole of the period down to the date of the adjudication officer's review decision, quite apart from any question whether it should have taken into account the information given in the claimant's letter dated 15 July 1994. Apart from the information about trying to get a business started, that letter suggests that the claimant was then receiving benefit of some kind. The appeal tribunal should have enquired whether, since the date of the decision under appeal, the claimant had been awarded income support on a fresh claim. Such an award would terminate the running of the period in issue on the appeal.

 

19. More fundamentally, neither the adjudication officer nor the appeal tribunal referred to any ground for reviewing the decision awarding the claimant income support from 21 April 1993. Until such a ground is proved by the adjudication officer to exist with effect from a particular date there is no power to make any revised decision. The failure to identify any ground of review was an error of law.

 

20. For those reasons, the appeal tribunal's decision dated 27 September 1994 must be set aside as erroneous in point of law. I am not in a position to make the necessary findings of fact. Therefore, the appeal must be referred to a differently constituted social security appeal tribunal for determination in accordance with the following directions.

Directions to the new appeal tribunal
21. There must be a complete rehearing on the submissions made and the evidence presented to the new appeal tribunal. I cannot given any very specific directions of law, because so much will depend on the nature of the submission which is made to the new appeal tribunal on behalf of the adjudication officer and on the evidence put forward by the adjudication officer and the claimant.

 

22. If the adjudication officer wishes to continue to suggest that the claimant should not be entitled to income support as a consequence of the payments made by the claimant's brother in 1993 he must put forward a ground of review of the decision awarding income support from 21 April 1993, with evidence to support a reasoned submission that the ground is effective from a particular date. The adjudication officer must also put forward a reasoned submission, with supporting evidence, as to what any revised decision should be in relation to defined dates. It would probably be helpful for the adjudication officer to say what he considers the legal position to be on the alternative basis that the claimant's brother paid the claimant's rent directly and that he made payments to the claimant, who continued to pay the rent out of her own bank account. The claimant or her brother may of course put forward documentary evidence about which of those basis is right or may attend the rehearing and give direct oral evidence about that or any other relevant issues.

 

23. The period in issue on the appeal will in principle run from the date from which review is sought down to the date on which the new appeal tribunal makes its decision. The adjudication officer should therefore produce any evidence of any event which might terminate the running of the period in issue, for instance the award of income support on a fresh claim from a date subsequent to the date from which review is sought. The new appeal tribunal might, for instance, decide that there should be review on the ground of a relevant change of circumstances from some date in June 1993, but that the period for which the revised decision is that the claimant is not entitled to income support ends on some date in November 1993, and that the claimant is entitled to income support on the basis of her sole income being child benefit from that date for the remainder of the period in issue in the appeal. The adjudication officer should therefore include in the submission a reasoned statement of what he considers the claimant's entitlement is week by week throughout the period in issue (or any period potentially in issue, if there is likely to be difficulty in establishing the period). The members of the new appeal tribunal will have to make up their minds on whatever evidence they have about the payments made by the claimant's brother. They may need to consider, in addition to regulation 42(4) of the Income Support (General) Regulations 1987, paragraphs 15 and 30(d) of Schedule 9.

 

24. If the adjudication officer wishes the new appeal tribunal, in the event of its finding that there should be review and revision of entitlement adversely to the claimant, to decide whether the resulting overpayment of income support is recoverable from the claimant under section 71 of the Social Security Administration Act 1992, he should include a reasoned submission to that effect, with supporting evidence, in the written submission prepared for the new appeal tribunal. If such a submission is not made, the new appeal tribunal should not deal with the question of recoverability of any overpayment. In the circumstances of this case, the adjudication officer should not be allowed the opportunity to make such a submission for the first time at the rehearing before the new appeal tribunal.

J. Mesher
Commissioner 
18 March 1996

