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[ORAL HEARING]
1. This appeal by the claimant is dismissed, as in my judgment there was no error of law in the decision of the tribunal given on 21 July 1998, holding that the housing costs allowable for income support purposes on a loan of £112,420 the whole of which had been borrowed and used for the purchase of his house were subject to the ceiling of £100,000 imposed by para 11 of Schedule 3 to the Income Support (General) Regulations 1987 SI No. 1967, as in force in November 1997 when the mortgage was taken out and the claimant made a renewed claim for income support. 

2. I held an oral hearing of this appeal which had been directed by the legal officer after lengthy written submissions on behalf of the claimant had been received. Philip Boyd of Counsel, instructed by Sue Page of the Mid Somerset CAB, appeared on behalf of the claimant and Huw James, solicitor, on behalf of the Secretary of State.

3. The relevant facts can be stated quite shortly, from the tribunal's admirably clear and comprehensive statement of material facts and reasons for their decision at pages 94-96 of the appeal file. The claimant has been on income support for many years and both he and his wife are severely disabled. He suffers from multiple sclerosis and is more or less wheelchair-bound: she suffers from muscular dystrophy causing a deformity in her feet for which she is likely to have to have radical surgery in the near future. Both of their conditions are deteriorating, and sadly in the present state of medical knowledge they have no prospect of a cure. 

4. They used to live in Burnley, Lancashire, in a house they owned subject to a mortgage for some £19,000, and their income support included payment of the interest on this. However the Burnley house was inconvenient for them and both for this reason and because they were medically advised that a warmer climate would be better for their particular disabilities they decided to move to the South of England. The search for a suitable property took them some three years but eventually they found the house in Street, Somerset, where they now live. It was a new bungalow still in the course of being built when they agreed to buy it but it was to a good specification on flat level ground, with doorways and passages of a good width, so that it was immediately suitable for their needs without special alteration. 

5. As the tribunal specifically found and recorded on page 95, they entered into a contract paying the standard price for the purchase of a bungalow built to the standard specification of the builder concerned. The effect of the purchase was that they did not need to borrow additionally to cover adaptations for their particular needs and in respect of their disabilities. It was a suitable purchase without additional funds being necessary for adaptations. An additional important factor was that the builder was willing to take their existing Burnley house off their hands by way of part exchange, since they had not been successful in finding a purchaser for it themselves. 

6. These arrangements were implemented and the purchase completed on or about 14 November 1997. As shown by the solicitors' completion statement at pages 78c-d the new house was very much more expensive than their old one: almost three times as much. The bulk of the difference was provided by a new mortgage of no less than £112,420, advanced by the Woolwich on the apparent assumption that there would be no trouble in obtaining payment of the interest on this greatly increased amount from income support as the claimant himself would have no prospect of being able to pay it. 

7. The sole issue considered by the tribunal was whether the ceiling of £100,000, which has been applicable to all loans for house purchase since 10 April 1995, applied to this loan as it had been held to do by the adjudication officer. It was made clear to the tribunal that as a result of the fuller information that had come to light in the course of the case it might also be necessary for the question of whether any further restriction on the allowable housing costs was applicable to be considered: for example on the ground that the extra liabilities that had been incurred were excessive. The tribunal determined, rightly in my view, that this was a matter needing to be considered further by the adjudication officer, as the material before them was insufficient to show whether the original allowance of costs on the loan up to £100,000 ought to be reviewed. The appeal comes before me on a similar basis so that I am concerned, as was the tribunal, only with the question of the £100,000 limit assuming the interest to be otherwise allowable up to that amount. 

8. On behalf of the claimant Mr Boyd drew my attention to the provisions of para 11 of Schedule 3 as it now stands, which is headed "General provisions applying to new and existing housing costs" and provides that the amount of any loan exceeding the "appropriate amount" of £100,000 is to be treated for the purposes of the Schedule as a loan of that amount only, but then goes on to provide: 

"(9) In the case of any loan to which paragraph 16(2)(k) (loans taken out and used for the purpose of adapting a dwelling for the special needs of a disabled person) applies the whole of the loan, to the extent that it remains unpaid, shall be disregarded in determining whether the amount for the time being specified in sub-paragraph (5) is exceeded." 

9. Paragraph 16 headed "Loans for repairs and improvements to the dwelling occupied as the home" specifies that certain loans are to qualify for the purpose of calculating allowable housing costs: in particular 

"(1) ... where the loan was taken out, with or without security, for the purpose of -

(a) carrying out repairs and improvements to the dwelling occupied as the home; ... 

and the loan was used for that purpose, or is used for that purpose within 6 months of the date of receipt or such further period as may be reasonable in the particular circumstances of the case. 

(2) In sub-paragraph (1) "repairs and improvements" means any of the following measures undertaken with a view to maintaining the fitness of the dwelling for human habitation ... 

(k) adapting a dwelling for the special needs of a disabled person; ...".

10. Mr Boyd conceded that there is nothing to indicate that the tribunal had any evidence before them to invalidate their express finding that the whole of the £112,420 borrowed in this particular case had been borrowed and used for the purchase of the house, built according to the builder's standard specification, and that neither any part of the purchase price nor any part of the loan had been for adaptations. He nevertheless submitted that the tribunal had erred in the construction of paragraph 11(9) and instead of holding as they did that it was of no assistance to his client, should have held that it applied to remove the £100,000 limit on the amount of the loan that could be taken into account. 

11. He said first that paragraph 11(9) should be construed purposively, so as to cover a situation where a particular house happened to have been built in a way well adapted to the needs of disabled or elderly people, so that the cost of the adaptations that might have been found necessary to a less well designed house should be treated as incorporated within both the purchase price and the loan raised to meet it. 

12. If it was not possible to construe the current provisions of Schedule 3 in that way, then he submitted that the consequence was that the altered version of the Schedule substituted from 2 October 1995 by amending regulations (1995 SI No. 1613) was irrational. There being no doubt that I have power to declare subordinate legislation ultra vires for irrationality it should be struck down, and for a valid set of legislation I should look back to the earlier version of Schedule 3 as it stood before the amendments. That he conceded was not tainted by the "irrationality" he relied on. 

13. The particular point on which this argument appeared to found was that if the exemption in para 11(9) is restricted, as it appears to say, to loans taken out and used for the purpose of adapting a dwelling as distinct from buying one that needs no adaptation, then there is a distinction between disabled people in the way their special housing needs are provided for, even though the net result is in practical terms exactly the same. For example a disabled person buying a house with wide doors that allow a wheelchair through is limited to a loan of £100,000, while if he bought a house with narrow doors and paid specially to have them adapted he could get income support on a £100,000 loan for the house plus whatever extra he borrowed to carry out the adaptations, and that cannot be a sensible result. 

14. More broadly still, Mr Boyd submitted that if it is not possible to adopt a broad and purposive construction of the provisions of Schedule 3 then the whole Schedule has to be rejected as unworkable and meaningless: starting with para 1(1) which provides that "the housing costs applicable to a claimant are those costs ... which qualify under paragraphs 15 to 17" yet apparently overlooks the fact that paras 15 and 16 say nothing about what housing costs are to qualify, but are simply concerned with identifying the various types of qualifying loan on which housing costs may in turn be incurred. 

15. By way of support for his argument that the substituted provisions of Schedule 3 are so obscure or erratic as to be unworkable, he also referred to the provisions of para 4 concerned with restricting the housing costs payable to people who are already on income support when their loans are taken out or increased; and submitted that on one reading paras 4(7), (9) and (12) if taken at their face value would require all housing costs incurred on loans taken out by disabled people to acquire alternative accommodation more suited to their special needs to be met out of income support without any restrictions whatever.

16. Despite Mr Boyd's arguments I have not been persuaded that the decision of the tribunal was other than entirely correct for the reasons they gave, and indeed I do not consider there was ever really an arguable issue of law here to warrant the grant of leave to appeal at all. The tribunal made an absolutely clear - and on the material before them irrefutably correct - finding of fact that no part of the purchase price of the claimant's bungalow or the money he borrowed to provide it was used for the making of adaptations, as the standard specification and layout of this particular bungalow happen to be suitable for his and his wife's needs already. Moreover as Mr Boyd conceded in argument there was no evidence before the tribunal that the builder had their special needs as disabled people in mind in the design or construction of the bungalow, or that any special adaptations to the standard specification had in fact been made in the course of its construction. 

17. That being so it appears to me quite unarguable that any part of the very large mortgage advance the claimant obtained in this case can qualify under para 16(1)(a) and 16(2)(k) as a loan taken out for the purpose of carrying out repairs and improvements by way of adapting a dwelling for the special needs of a disabled person, and the tribunal were right to hold that it did not. The argument for the claimant simply fails to get off the ground on the facts: even accepting, as I do, Mr Boyd's argument that by what he called a purposive construction the words "during or after construction" should be treated as implied in para 16(2)(k). 

18. The limit of (now) £100,000 on the size of loan that can be brought into the reckoning for income support housing costs has throughout its life applied without discrimination or exception to all house purchase loans, taken out by able and disabled people alike. However it has always been recognised, since the time the limit was first introduced in August 1993, that money specifically borrowed and used for the purpose of making special adaptations for a disabled person did not count towards the limit: and it seems to me necessarily implied in the original as well as the current legislation that this exception holds good even where the special adaptations are being made at the same time as, or even in the course of, the original purchase or construction of the house itself. See paras 7(3), 7(6B), and 7B(1) of Schedule 3 to the Income Support Regulations as in force from 2 August 1993 following the amending regulations taking effect on that date (1993 SI No. 1679). 

19.Thus both under Schedule 3 as it stood before the present version was substituted in 1995, and under the provisions of para 11 in its present form, the £100,000 limit applies to all loans taken out and used for the purchase of a house. If additional money is borrowed and used for the purpose of carrying out special adaptations, either to a completed house or to the standard specification of a house still in the course of construction, so as to adapt it to the particular needs of a disabled person that will be within para 16(2)(k) (provided that the other requirements of the paragraph are met) and not counted towards the limit. There is nothing whatever irrational in that, and I reject Mr Boyd's arguments that the provisions of the present Schedule 3 should be struck down as in some way "irrational" if they did not achieve the result this claimant wanted. His problem is that the facts simply do not get him within the scope of the perfectly rational provision made in the legislation for disabled people who have to borrow money specially to have adaptations made to housing so that it suits their needs. 

20. I similarly reject Mr Boyd's arguments that the provisions of Schedule 3 should be struck down as internally unworkable and meaningless. It is true that the present Schedule 3 contains more than one instance of confused thinking and an apparent mismatch between provisions intended to identify the types of loan on which interest or other costs are to be potentially eligible for assistance by way of income support, and provisions intended to define what assistance is actually to be given in those cases, normally expressed as the "housing costs to be met". 

21. The mismatch appears to have originated in the provisions originally brought in with effect from 2 May 1994 to curtail income support for mortgage interest and other interest payments where the claimant was already on income support and was increasing his borrowing to "trade up" to a more expensive house: see the new para 5A inserted into Schedule 3 by 1994 SI No. 1004. As I noted in case CIS 2978/95 the drafting of para 5A was defective in that it appeared to muddle the difference between identifying a qualifying loan and defining the housing cost to be met in respect of it: but instead of that defect being corrected it has been repeated and compounded in the provisions of the substituted Schedule 3, starting with the very first paragraph 1(1)(b) already cited above with its inapposite reference to applicable housing costs "qualifying" under paragraphs 15 and 16, which in fact deal not with defining applicable housing costs but with identifying qualifying loans. 

22. Schedule 3 as it now stands is a sloppy piece of work reflecting no credit on its framers and deserving the strictures applied in the past in the Court of Appeal and elsewhere to other aspects of this income support legislation, which ought by rights to be framed in particularly clear and comprehensible terms since it affects mainly the least advantaged members of society. However no reasonable person could in my judgment construe the references in para 1(1) of Schedule 3 to housing costs "qualifying" under paragraphs 15 and 16 as meaning other than the interest and other costs arising from those loans which are identified as qualifying under paragraph 15 for house purchase and paragraph 16 for repairs and improvements. 

23. By the same token, although the provisions now in para 4 of Schedule 3 for restricting people who are already on income support from "trading up" at the public expense by increasing the amount of their loans qualifying for public assistance continue to embody the same muddle by defining the various special cases in which this restriction is not to apply in terms of "housing costs to be met", no reasonable person could in my judgment take those provisions of para 4 as intended to mean that all housing costs in those specially excepted cases should suddenly start to be met without any limitation at all and without being subject to the normal provisions for quantification of applicable housing costs to be found in the later provisions of the Schedule itself. That would be a quite unreasonable and absurd construction and the references in para 4(7) to "housing costs to be met", and in para 4(12) to the following provisions of the Schedule having effect "subject to the provisions of this paragraph", are not to be read so over-literally. 

24. It is clear in my judgment that the provisions of paragraph 4(8)-(11) are concerned with identifying on a once and for all basis the types of loan which are to continue to qualify an income support claimant to receive (appropriately calculated) housing costs, notwithstanding the normal exclusion under para 4(2) for new or additional house purchase loans: those provisions are not concerned with defining or quantifying what the housing costs to be met in the special cases are. That is a matter dealt with elsewhere in the Schedule, and is subject to the normal provisions for computation and any limitations to be found there. Para 4(7)(a) appears to me to make that entirely clear by its reference to "additional limitations": in other words, any special limitations imposed by sub-paras (8)-(11) are to be in addition to whatever limitations otherwise apply in any case in determining the amount of housing costs allowable. Those limitations of course include the restriction of allowable interest to a standard rate; the ceiling of £100,000 on which allowable interest for purchase loans can be calculated; and the limitation to prevent claims for excessive or unreasonable housing costs, under paras 11, 12 and 13 of the Schedule. 

25. For those reasons, I dismiss this appeal. 

Signed

P L Howell
Commissioner 
29 February 2000 

