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1. This appeal by the Secretary of State is allowed. The decision of the tribunal chairman sitting alone at Romford on 5 April 2000 and set out by him in reasons issued to the parties on 4 July 2000 was in my judgment erroneous in point of law and I set it aside. For the reasons explained below I exercise the power in section 14(8)(a) Social Security Act 1998 to substitute the decision I consider the tribunal should have given on the evidence before it, which is as follows:

(1) A total of £7,056.30 income support was overpaid to the claimant for the period 5 August 1996 to 19 September 1999 inclusive, because during that period he was also drawing his retirement pension and his income support entitlement was not adjusted as it should have been (those dates and amounts not being in dispute) and in that respect the decision of the adjudication officer dated 23 September 1999 revising his original award of income support is confirmed.

(2) It was reasonable for the claimant, who was dealing with and receiving both benefits from the same social security office, to have realised that something must have gone wrong and to have made further express and effective disclosure either to his local office or to some other office dealing with the calculation and payment of his income support on behalf of the Secretary of State, of the fact that they were going on paying him both benefits at the full rate, by at the latest 4 November 1996: that is three months from the date he began also to draw his retirement pension on the claim he made for it on attaining 65.

(3) As is common ground the claimant did not in fact draw the attention of the department to its own mistake and the duplication of his benefit at any material time until September 1999; and on the balance of probabilities had he done so at an earlier date, his benefit would then immediately have been recalculated as in fact happened in September 1999, and would not have gone on being duplicated for the period it was. 

(4) Consequently there was in terms of section 71 Social Security Administration Act 1992 a failure on his part from 5 November 1996 onwards to disclose material information to the Secretary of State which has resulted in the overpayment of benefit to him, and the Secretary of State is under section 71 legally entitled to recover the overpaid amount from him for the period from that date to 19 September 1999, a total amount of £6,514.33.

2. The claimant is a gentleman now aged 70, who has not been accused of any dishonesty but like many others is nevertheless being asked to pay back substantial sums to the Secretary of State for benefit that went on being paid to him accidentally, because information he supplied to one branch of the Department of Social Security was not passed on to another. Not for the first time, I find myself having to observe that if only the Secretary of State could get himself a computer that was capable of co-ordinating relevant information between all the different branches of his department dealing with a particular claimant's affairs, the need for such cases as well as much misapplication of public money and misery for claimants could be made to disappear overnight; and it is greatly to be hoped that "joined-up government" will be able to make the transition from pious hope to reality in this area before too much longer. In the meantime, tribunals continue to be bound to apply an arcane set of principles, derived from much earlier times but recently reaffirmed by a decision of a Tribunal of Commissioners in case CG 4494/99, which require claimants to be held liable for failing to disclose information to the Secretary of State despite having in fact done so, when the information so disclosed has not been repeated expressly to the particular branch of the department responsible for going on paying out the benefit accidentally.

3. In this case what happened may be apparent from what has already been said. The claimant, who was born on 31 July 1931, had a continuing entitlement to income support in 1996 on a claim originally made by him in August 1994 when he had been aged just over 63. At the time of his claim he was of course not yet a pensioner, and the income support claim form he completed showed entirely correctly that he was not getting or waiting to hear about a retirement pension or any other social security benefit. 

4. There is no tenable ground for doubting that as a claimant for a means-tested benefit this claimant, in common with all others, was made aware (by the nature of the enquiries on the form, the general literature supplied by the department, and the notes expressly drawing his attention to this in the income support order books issued to him) that if at a later date he began to draw a retirement pension or other social security benefit this needed, like any other new source of income, to be reported to the Secretary of State as it would or might affect the calculation of his means-tested benefit.

5. When the claimant attained 65, he elected to start drawing his state retirement pension and made a claim for it in the usual manner, but was not at that time asked by whoever in the department was dealing with his income support affairs to give fresh details showing whether he had done so. While it cannot of course be assumed that an insured person will necessarily choose to start drawing their national insurance retirement pension immediately on attaining the state pensionable age as there is an option to defer doing so for up to five years, with a person on income support about to attain that age it might at least be thought prudent for the department to make a specific enquiry about their pension position, so as to avoid accidents such as happened in this case. However no one seems to have thought of doing that here.

6. Equally, neither did the claimant seem to think it was necessary for him to furnish any separate additional notification to the Secretary of State, of the fact that he had claimed his pension entitlement, and the same Secretary of State had started paying it to him. According to the contentions consistently made on his behalf to the tribunal by his solicitors, he had throughout been dealing with the same benefit office ("Wentworth House") in relation to both benefits; both his pension and income support books were issued to him by Wentworth House, and he had no inkling that they did not have all the relevant information readily available or that he had to inform them of what they themselves were up to. 

7. These arguments, which of course have the ring of common sense to anyone in the normal everyday world outside that of social security, found favour with the tribunal. After adjourning on 4 February 2000 for the department to provide specific information about whether the pensions section had ever communicated with the income support section about the claimant before September 1999, and being told categorically that they had not (page 8) it held on 5 April 2000 that the overpaid money was not recoverable from the claimant. The chairman determining the case on that day did so for the single reason that he considered himself bound so to hold by an unreported decision of the Commissioner in case CIS 2498/97 where (as the chairman's statement of reasons recorded his understanding of the principle): 

"… the Commissioner held that where benefits were all paid by the Secretary of State, it was not misrepresentation to fail to tell the Secretary of State what he already knows".

8. In my judgment the Secretary of State in his appeal against that decision is right in saying that the tribunal chairman thereby misdirected himself in law. In the first place it has now been held by a Tribunal of Commissioners in case CG 4494/99 that as a matter of general principle separate disclosure may be required to different bits of the departmental bureaucracy dealing with different aspects of a claimant's benefits, even though all may be acting on behalf of the same Secretary of State; and that the decision in CIS 2498/97 was per incuriam and should not be followed: see CG 4494/99 para 15. Although as noted in case CIS 5848/99 referred to in the next following paragraph of the Tribunal of Commissioners' decision I have my own reservations about how much of the practical risk of failures in the Secretary of State's own information systems ought to be dumped out on claimants by adherence to a rule that seems to me completely out of date, nevertheless in accordance with the established practice of the Commissioners as set out in case R(I) 12/75, [1973-76] CDR(I) 212 that the decisions of tribunals of Commissioners are to be preferred, the tribunal's approach based on CIS 2498/97 as if it laid down a universal binding rule must be accounted a misdirection. Secondly and in any event, the tribunal's stated reasoning in this case as quoted above appears to me to err in apparently confusing misrepresentations and failures of disclosure, when they are of course two fundamentally different things for the purposes of section 71. 

9. Thirdly and most importantly, the tribunal chairman's decision and reasons appear to me plainly in error in viewing the matter as concluded on a once-for-all basis in favour of the claimant by his (undisputed) assumption that because he was dealing with a single office of the Benefits Agency the information he gave them once in relation to his pension did not have to be given again to them a second time for the purposes of his income support when he turned 65. The chairman's apparent assumption that this, coupled with the principle in CIS 2498/97 which he followed, was effective to "frank" the claimant's failure to bring the true state of affairs to the department's attention over the entire period of over three years while he went on drawing both his entire pension and his full income support as though nothing had happened, was in plain disregard of the well established principle that disclosure is a continuing obligation and may reasonably require further action from time to time, which I can most conveniently summarise by repeating one paragraph from decision CIS 5848/99 as follows:

"25. My comments above on a present-day application of the well established principles in such cases as R(SB) 54/83 and R(SB) 15/87 are not in any way intended to detract from what is said in the earlier case, and approved in the later one, that a claimant's obligation to make effective disclosure is a continuing one: see in particular R(SB)54/83 para 18. A great deal is in practice taken on trust from claimants in the interest of getting benefit speedily to those in need, and common honesty as well as established principle requires the claimant to take further steps to bring the true facts to the knowledge of the Secretary of State as soon as it is or should be apparent to any reasonable person that any initial disclosure or internal notification must have been ineffective and that a mistake has been made."
10. The basic principle laid down in those two cases and in case R(SB) 21/82 is that a claimant will be held accountable under what is now section 71 of the Social Security Administration Act 1992 for benefit overpaid as a result of his own failure to disclose material information when he has failed to make the disclosure reasonably to be expected of him in all the circumstances. I do not understand anything said in the recent Tribunal of Commissioners' decision in case CG 4494/99 to detract from or qualify that as the basic principle of law applicable in these cases, and it must follow that the determination of whether disclosure is reasonably required in all the circumstances of a particular case is one of fact and degree, for determination by the tribunal of fact hearing the evidence and applying its own good sense and judgment. Again I do not understand the recent Tribunal of Commissioners to suggest otherwise; and their own accompanying decision on the somewhat different circumstances in case CG 5631/99 demonstrates the point that these are issues to be tested according to circumstances and conditions as they actually exist from time to time, not the inflexible application of assumed rules to factual situations obviously never contemplated 15 or 20 years ago. 

11. With that in mind, it seems to me that the decision I substitute in this case may properly be based on the chairman's apparent acceptance that on the particular evidence before him, and this particular claimant's circumstances and understanding of the position as it was agreed to be at and around the time he claimed his pension in the summer of 1996, his failure to understand immediately that a separate (and as far as he was concerned wholly unnecessary) duplicated notification of the same information to the office that had it already might be needed was at that time reasonable. That being so the important issue in the case, which the tribunal chairman as noted above completely failed to address, was how long after that it can be said to have remained reasonable for the claimant to take no action to draw to the attention of the Secretary of State the fact that he was continuing to be paid his means-tested benefit without the making of the adjustment that any reasonable person should have realised had been needed after he attained 65, to reflect the altered circumstance that his state retirement pension had now come into payment so that his income from other sources had gone up. 

12. This is of course a question of degree of the kind tribunals normally decide, but as the Secretary of State's written submission dated 6 September 2000 at page 37 says there are sufficient facts and evidence here before me to replace the tribunal decision with one of my own; and the claimant's solicitors have not demurred from this or made any contrary submission despite an extended final opportunity to do so (see the Legal Officer's direction dated 18 June 2001 at page 92). In my judgment the right course here is to decide it myself.

13. Allowing for the claimant's age and state of understanding as accepted by the tribunal at and around the time he attained 65, it was in my judgment to be reasonably expected of any claimant in these circumstances that he should take further effective steps to bring the duplication of payments he was receiving expressly to the attention of the department by at the latest the end of a period of three months from the date his pension had actually started, when his income support payments were still nevertheless continuing unabated. Although no other claimant receiving duplicated payments should assume that the circumstances of his case will justify a comparable period, I therefore substitute the date of 4 November 1996 as that by which disclosure was reasonably to be expected of the claimant in this case for the purposes of section 71 Social Security Administration Act 1992, with the result that the reduced figure in paragraph 1 above is substituted for what the adjudication officer originally determined to be recoverable. 

14. The appeal is allowed and my decision substituted accordingly. 

Signed

P L Howell
Commissioner 
9 October 2001 

