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1. I allow the claimant's appeal. The decision of the Central London Social Security Appeal Tribunal dated 12 January 1994 is erroneous in point of law. I set that decision aside and I refer the case to a differently constituted Tribunal for determination. 

2. At the hearing of this appeal, I was greatly assisted by the submissions of Mr Paul Stagg of the Free Representation Unit who represented the claimant and Mr Simon Rogers of the Office of the Solicitor to the Departments of Social Security and Health who represented the adjudication officer. 

3. On 30 October 1990 the claimant claimed Sickness Benefit but his claim was disallowed on the ground that he did not satisfy the contribution conditions. He was notified of that decision in April 1991 on form BS9 which, at the bottom of the second page, contained the following information: 

"Income Support 

You may be able to get Income Support while you are sick if you do not have enough money to live on. 

If you want to claim Income Support, get leaflet SB1 from any Post Office or get in touch with your local Social Security Office." 

However, it was not until 7 April 1992 that the Benefits Agency received a claim for Income Support. Income Support was awarded from that date. The claimant then asked that Income Support be awarded from 30 October 1990 but the adjudication officer disallowed the claim in respect of that period. The claimant appealed. The appeal came before a Tribunal on 11 August 1993, when it was rightly conceded that the claim in respect of the period from 30 October 1990 to 6 April 1991 was bound to fail (see Regulation 19(4) of the Social Security (Claims and Payments) Regulations 1987) but it was argued that the claimant had good cause for his delay in claiming from 7 April 1991 so that Benefit could be awarded from that date (see Regulation 19(2)). The Tribunal allowed the claimant's appeal, presumably in respect only of the period from 7 Apri1 1991 although they did not expressly say so. However, the adjudication officer then asked for "the decision to be set aside because of the absence of a presenting officer". The claimant's representative was invited to make representations but unfortunately he did not do so and on 20 October 1993 a second Tribunal ("Tribunal 2") set aside the decision of 11 August 1993 ("Tribunal 1"). On 12 January 1994 the appeal came before a third Tribunal ("Tribunal 3") with the same Chairman as Tribunal 2 but otherwise constituted differently from both Tribunal 1 and Tribunal 2. Tribunal 3 rejected a challenge to the validity of the decision of Tribunal 2 and then held that the claimant was not entitled to Income Support for the period from 30 October 1990 to 6 April 1992. The claimant now appeals against the decision of Tribunal 3 with the leave of the Tribunal Chairman. 

4. Mr Stagg's first ground of appeal is that Tribunal 3 should have found that Tribunal 2's decision was invalid so that Tribunal 1's decision still stood and accordingly they should have found that the claimant's appeal had already been determined so that they had no jurisdiction to determine it again. Mr Rogers accepted that Tribunal 2's decision was erroneous in point of law because the Tribunal had regard only to the absence of the presenting officer at the hearing before Tribunal 1 and made no enquiry about other matters, including the cause of the absence. Under Regulation 11 of the Social Security (Adjudication) Regulations 1986, it was necessary for the Tribunal to be satisfied not only that the presenting officer was absent but also that it was just to set aside Tribunal 1's decision on that ground. However, Mr Rogers argued that Tribunal 3 were not entitled to disregard Tribunal 2's decision merely because it appeared to be erroneous in point of law. 

5. The power of one Tribunal to hold that a decision of another is invalid has recently been considered by a Tribunal of Commissioners in CI/79/90 in which they held:- 

"30. We have concluded that, in establishing its own jurisdiction, an appeal tribunal may and must disregard any earlier decision or determination of an appeal tribunal which was made without jurisdiction, in the sense of having been made without jurisdiction to entertain the proceedings and to make the determination in question at all. Lord Bridge in In re McC [1985] AC 528, 536, described such a meaning of 'without, jurisdiction or in excess of jurisdiction' as being at one end of the spectrum of shades of meaning. In order to apply that conclusion to the circumstances of the present case we must set out what in our view are the essential elements which must be present in order for an appeal tribunal to have jurisdiction to entertain and determine a setting aside application. We consider that there are four essential elements: 

(a) that there is a valid application by a prescribed person; 

(b) that, subject to the possibility of reconsideration (see paragraph 35 below), the application has not already been determined by another appeal tribunal; 

(c) that a properly constituted appeal tribunal sits and considers the application; and

(d) that the appeal tribunal makes a determination on the application.

31. ..

32. That approach means that the existence of any errors of law made by an appeal tribunal acting within its setting aside jurisdiction does not entitle a subsequent appeal tribunal to disregard the setting aside determination. If an appeal tribunal finds that circumstances which have nothing to do with procedural irregularities justify setting aside because 'the interests of justice so require' or even does not purport to rely on any ground specified in regulation 11(1) of the Adjudication Regulations at all, that does not take it outside its jurisdiction, for present purposes. Nor does a breach, however gross, of the principles of natural justice." 

Mr Stagg conceded that, on the approach of the Tribunal of Commissioners, Tribunal 3 were not entitled to disregard Tribuna1 2's decision because none of the four "essential elements" identified by the Tribunal was missing. However, he argued that I should not follow CI/79/90 because it was inconsistent with decisions of the Court of Appeal and House of Lords. I accept that such inconsistency would be a ground for not following a decision of a Tribunal of Commissioners but it would, in my view, be appropriate for a single Commissioner first to draw such a difficulty to the attention of the Chief Commissioner so that he could consider whether it was desirable for the issue to be determined by another Tribunal. As it is, I have not found any inconsistency.

6. Mr Stagg placed great weight on the speech of Lord Browne-Wilkinson in R. v. Hull University Visitor, ex parte Page [1993] A.C.682. At page 701F, he said:- 

"In my judgment the decision in Anisminic Ltd v. Foreign Compensation Commission [1969] 2 A.C. 147 rendered obsolete the distinction between errors of law on the face of the record and other errors of law by extending the doctrine of ultra vires. Thenceforward it was to be taken that Parliament had only conferred the decision-making power on the basis that it was to be exercised on the correct legal basis: a misdirection in law in making the decision therefore rendered the decision ultra vires. Professor Wade considers that the true effect of Anisminic is still in doubt: Administrative Law, 6th Ed., pp. 299 et seq. But in my judgment the decision of this House in O'Reilly v. Mackman [1983] 2 A.C. 237 establishes the law in the sense that I have stated. Lord Diplock, with whose speech all the other members of the Committee agreed, said, at p.273, that the decision in Anisminic: 

'has liberated English public law from the fetters that the courts had theretofor imposed upon themselves so far as determinations of inferior courts and statutory tribunals were concerned, by drawing esoteric distinctions between errors of law committed by such tribunals that went to their jurisdiction, and errors of law committed by them within their jurisdiction. The break-through that the Anisminic case made was the recognition by the majority of this House that if a tribunal whose jurisdiction was limited by statute or subordinate legislation mistook the law applicable to the facts as it had found them, it must have asked itself the wrong question, i.e., one into which it was not empowered to inquire and so had no jurisdiction to determine. Its purported 'determination' not being 'a determination' within the meaning of the empowering legislation, was accordingly a nullity.' 

Therefore, I agree with Mr Burke that in general any error of law made by an administrative tribunal or inferior court in reaching its decision can be quashed for error of law." 

At page 702F, he said:- 

"In the ordinary case, the law applicable to a decision made by [an inferior tribunal] is the general law of the land. Therefore, a tribunal or inferior court acts ultra vires if it reaches its conclusion on a basis erroneous under the general law." 

On that basis, Mr Stagg submitted that the decision of Tribunal 2 was made ultra vires and was void. 

7. Mr Stagg further submitted that Tribunal 3 were under a duty to enquire into their jurisdiction, a point which Mr Rogers readily accepted and which seems to me to be indisputable. Mr Stagg then argued that Tribunal 3 were entitled to consider whether Tribunal 2's decision was void because, if it was, they had no jurisdiction to entertain the claimant's appeal as Tribunal 1's decision still stood. In my view, it is at this point that Mr Stagg's argument breaks down. The mere fact that a decision is ultra vires or void does not mean that it can be ignored. This apparent contradiction is explained in the 7th Edition of Administrative Law by Professor Wade and Dr. Forsyth at page 342. 

'In a well-known passage Lord Radcliffe said [in Smith v. East Elloe Rural District Council [1956] A.C. 739 at 769]: 

'An order, even if not made in good faith, is still an act capable of legal consequences. It bears no brand of invalidity upon its forehead. Unless the necessary proceedings are taken at law to establish the cause of invalidity and to get it quashed or otherwise upset, it will remain as effective for its ostensible purpose as the most impeccable of orders.' 

This must be equally true even where the 'brand of invalidity' is plainly visible: for there also an order can effectively be resisted in law only by obtaining the decision of the Court. The necessity of recourse to the Court has been pointed out repeatedly in the House of Lords and Privy Council, without distinction between patent and latent defects. Lord Diplock spoke more clearly [in Hoffman-La Roche v. Secretarv of State for Trade and Industry [1975] A.C. 295 at 366], saying that: 

'it leads to confusion to use such terms as 'voidable', 'voidable ab initio', 'void' or 'a nullity' as descriptive of the status of subordinate legislation alleged to be ultra vires for patent or for latent defects, before its validity has been pronounced on by a Court of competent jurisdiction.' 

The words 'patent or latent' showed that it makes no difference for this purpose [the authors here add a footnote saying: 'it may make a difference for other purposes such as collateral challenge.'] whether the order bears a 'brand of invalidity upon its forehead'. Lord Diplock pointed out that the order would be presumed to be valid unless the presumption was rebutted in competent legal proceedings by a party entitled to sue. He added that there might be no one entitled to sue, for example if a statutory time limit had expired. In that case the order would have to stand. Cooke J. expressed the same idea in a New Zealand case [A.J. Burr Ltd v. Blenheim Borouqh [1980] 2 N.Z.L.R. 1 at 4]: 'except perhaps in comparatively rare cases of flagrant invalidity, the decision in question is recognised as operative unless set aside.' 

The truth of the matter is that the court will invalidate an order only if the right remedy is sought by the right person in the right proceedings and circumstances. The order may be hypothetically a nullity, but the court may refuse to quash it because of the plaintiff's lack of standing, because he does not deserve a discretionary remedy, because he has waived his rights, or for some other legal reason. In any such case the 'void' order remains effective and is, in reality, valid. It follows that an order may be void for one purpose and valid for another; and that it may be void against one person and valid against another. A common case where an order, however void, becomes valid is where a statutory time limit expires after which its validity cannot be questioned. The statute does not say that the void order shall be valid; but by cutting off legal remedies it produces that result." 

Therefore, the question in the present case is whether Tribunal 3 were competent to hold that Tribunal 2's decision was void and of no effect. 

8. It is not in doubt that Tribunal 2's decision could have been challenged on an application for judicial review of that decision, or that Tribunal 2's decision could have been challenged on appeal were it not for the fact that Regulation 12(3) of the Social Security (Adjudication) Regulations 1986 specifically provides that: "There shall be no appeal... against a determination given under Regulation 11". The issue is whether there could be a collateral attack on Tribunal 2's decision before Tribunal 3, or before me on appeal from Tribunal 3. 

9. Mr Stagg referred me to one authority in which such a collateral attack was attempted. In R. v. Commissioners for Special Purposes of the Income Tax (1888) 21 Q.B.D. 316, the General Commissioners had issued certificates to the effect that the applicants had overpaid tax. There was no challenge to that decision and, indeed, I am not sure that, as the law then stood, any challenge was possible in the absence of a right of appeal. The Special Commissioners were then asked to issue orders for repayment of the amounts certified as overpaid but they declined to do so on the ground that the General Commissioners had had no jurisdiction to issue the certificates. The Court of Appeal held that mandamus lay to compel the Special Commissioners to issue the orders for repayment. At page 319, Lord Esher M.R. considered the extent to which the Special Commissioners were bound by the decision of the General Commissioners. 

'It will be said on the one side that their jurisdiction depends on the decision of that question and, applying a well-known formula, that they cannot give themselves jurisdiction by a wrong decision on the facts. I have considered that formula with great care and, though it is correct enough for certain purposes, I think its application is often misleading. When an inferior court or tribunal or body, which has to exercise the power of deciding facts, is first established by Act of Parliament, the legislature has to consider what powers it will give that tribunal or body. It may in effect say that, if a certain state of facts exists and is shown to such tribunal or body before it proceeds to do certain things, it shall have jurisdiction to do such things, but not otherwise. There it is not for them conclusively to decide whether that state of facts exists, and, if they exercise the jurisdiction without its existence, what they do may be questioned, and it will be held that they have acted without jurisdiction. But there is another state of things which may exist. The legislature may intrust the tribunal or body with a jurisdiction, which includes the jurisdiction to determine whether the preliminary state of facts exists as well as the jurisdiction, on finding that it does exist, to proceed further or do something more. When the legislature are establishing such a tribunal or body with limited jurisdiction, they also have to consider, whatever jurisdiction they give them, whether there shall be any appeal from their decision, for otherwise there will be none. In the second of the two cases I have mentioned it is an erroneous application of the formula to say that the tribunal cannot give themselves jurisdiction by wrongly deciding certain facts to exist, because the legislature gave them jurisdiction to determine all the facts, including the existence of the preliminary facts on which the further exercise of their jurisdiction depends; and if they were given jurisdiction so to decide, without any appeal being given, there is no appeal from such exercise of their jurisdiction. In this case I think the Act gave the Commissioners for General Purposes jurisdiction to inquire into and finally determine the question whether the applicant has brought his case within the terms "at the end of the year" interpreted in the sense I have mentioned. If they determine that he has not, then they cannot proceed further in the matter. If they find that he has, then they must go further and exercise their jurisdiction with regard to overpayment, and there is no appeal from their decision." 

The Master of the Rolls was there drawing the old distinction between errors of law going to jurisdiction and errors of law within jurisdiction and it seems to me that that is exactly the same distinction as that drawn by the the Tribunal of Commissioners in CI/79/90 - their four "essential elements" being matters going to jurisdiction in that narrow sense. 

10. The passage from Lord Esher's judgment to which I have referred is therefore authority, albeit arguably obiter, against Mr Stagg rather than in his favour. Given the antiquity of the decision it is perhaps unsurprising that the old distinction between errors of law going to jurisdiction and errors of law within jurisdiction should have been drawn, but in my view Lord Esher's approach remains good law. The Tribunal of Commissioners referred in their decision to In re Racal Communications Ltd [1981] A.C. 374 in which Lord Diplock, having referred to Anisminic, cautioned against overlooking the distinction between the original jurisdiction of the High Court on applications for judicial review and other jurisdictions. Paqe like Anisminic was decided in the context of the supervisory jurisdiction of the High Court and it is not authority as to the scope of collateral challenges in other jurisdictions. The scope of a collateral challenge may depend upon the circumstances of the particular case. Both Lord Esher and the Tribunal of Commissioners stressed the importance of looking closely at the relevant statutory context. I have not been shown any authority which suggests that the Tribunal of Commissioners adopted the wrong approach when they held that the distinction between errors of law going to jurisdiction and errors of law within jurisdiction determines the scope of a collateral challenge in the circumstances of the case before them. The case before me is indistinguishable from the case before the Tribunal of Commissioners and I therefore follow the Tribunal's decision. 

11. Mr Stagg also drew my attention to the decision in Entry Clearance Officer. Bombay v. Patel [1991] Imm. A.R. 553 in which it was held that a grant of leave to appeal was open to challenge on the substantive appeal. However, that goes no further than suggesting that a case can be re-opened where there has been an administrative error, which is not the position in the present case. 

12. Accordingly, I reject Mr Stagg's first ground of appeal. Although they might have done so for the wrong reason, Tribunal 3 reached the only conclusion open to them when they decided that Tribunal 2's decision remained effective. 

13. Mr Stagg's remaining grounds of appeal were directed at Tribunal 3's decision on the merits of the claimant's case. Essentially, the Tribunal found that the claimant had not read the back of form BS9 in April 1991, that a reasonable person in his position would have done so, and that such a person would then have acted so as to secure Income Support. They therefore concluded that the claimant had not shown good cause for not claiming until April 1992. I entirely see the force of that reasoning and, save in one respect, I reject Mr Stagg's challenges to it. The one challenge that has substance arises from the fact that there had been evidence before the Tribunal to the effect that the claimant had enquired in November 1990 about entitlement to Supplementary Benefit and that he had gained the impression that a claim would have been unlikely to succeed - possibly because, due to the fact that the Supplementary Benefit Act 1976 had been repealed in 1988, he and the local office were talking at cross purposes. It was the claimant's case, perhaps not very clearly put by his then representative in his absence, that that impression, reinforced by the fact that in pursuing his unsuccessful claims for Sickness Benefit and Severe Disablement Allowance he had told the local office of his dire financial straits, he had reasonably (as to which his health was relevant) believed that there was nothing he could claim. Such an argument could provide the basis for a finding that he had had good cause for the late claim (see R(S)3/79). The failure to read the back of form BS9 would not necessarily be fatal because a Tribunal might find that the information there would not have made any difference to the claimant's belief that he could not claim any Benefit, but that depends on the nature of his misunderstanding. The Tribunal did not make any reference in their findings of fact or reasons for decision to the claimant's evidence that he had had contact with the local office in November 1990. I have come to the conclusion that they should have done so, so that the claimant could tell whether they had accepted his evidence but thought it irrelevant (which it was not) or insufficient or whether they had rejected it. One reason why it was important for Tribunal 3 to record a finding on this point is that it appears to be the ground upon which Tribunal 1 had allowed the claimant's appeal and the claimant was entitled to know precisely why Tribunal 3 had not accepted the same argument. Accordingly, I find the Tribunal's decision to be erroneous in point of law for want of compliance by the Chairman with the duty imposed by Regulation 25(2)(b) of the Social Security (Adjudication) Regulations 1986 to record an adequate statement of reasons for the decision. 

14. The claimant did not attend the hearing before me but I was informed by Mr Stagg that the claimant's health had improved and that he would be able to attend a hearing before a fourth Tribunal. I therefore refer this case to another Tribunal rather than determining it myself. Mr Stagg told me that his current instructions were that the claimant had read the back of form BS9 but that the effects of the information on that form had been undermined by the impression he had previously gained from the local office. It will be for the next Tribunal to decide what the facts are and to consider the significance of the claimant having read or not read the back of form BS9, but I draw attention to the fact that Mr Stagg's current instructions are not only inconsistent with the submissions made by the claimant's former representative to both Tribunal 1 and Tribunal 3, as Mr Stagg acknowledged, but also with the claimant's own comments on page T11 of the bundle of documents. 

 

(Signed) M Rowland 

Commissioner 
(Date) 27 April 1995 

