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1. This appeal by the adjudication officer (now the Secretary of State) is allowed, as in my judgment the tribunal on 18 September 1997 were wrong in law to hold that for income support purposes the claimant was an asylum seeker who had made his application "on his arrival" in the United Kingdom under reg 70(3A)(a) Income Support (General) Regulations 1987 SI No. 1967 as amended. I set their decision aside and as there is no material dispute on the facts I exercise the power under s. 14(8)(a) Social Security Act 1998 to give the decision I consider the tribunal should have given, namely that the claimant did not qualify for income support payments at the urgent cases rate under reg 70 while his claim for asylum for himself and his family in this country remained unresolved, so that reg 21 applied and as a "person from abroad" his applicable amount for income support purposes, despite having made a claim for income support in the proper form and being physically present in Great Britain, was nil. 

2. According to the undisputed evidence in the appeal file and the facts found by the tribunal the claimant's application for income support was made on 27 May 1997 after he had been in the country for two weeks. He is a Kosovan Albanian aged 29, who had fled here with his wife and two young children to escape Serbian persecution and a situation which for them had already become horrendous by early 1997. He had been a shopkeeper and his wife a teacher, and both of them had already been victims of severe brutality at the hands of Serbian "police" and others. It is impossible to read the details in the tribunal's record of evidence at pages 39-41 without feeling sympathy for their plight, and anger and revulsion towards those responsible: the tribunal stated that they accepted the appellant's evidence and I have no reason to doubt they were right to do so. 

3. However as they were also right to point out, the only question for them to consider and decide was whether the claimant fell within the restricted definition of "asylum seeker" for the purposes of reg 70 as having submitted a claim for asylum under the 1951 Geneva Convention "on his arrival" in this country (in which case he would qualify for income support at the urgent cases rate under that regulation) or whether as the adjudication officer contended his asylum claim had only been made some time after arriving in this country with his family (in which case under the regulations approved by Parliament they were not entitled to cash payments by way of income support and would have to rely on assistance in kind from local authority social services). 

4. The evidence on that issue, again undisputed, was that the claimant and his family had arrived in the United Kingdom at some time on 14 May 1997. They entered clandestinely, concealed in the back of a lorry which came into Britain from the Continent through an unknown ferry port. They had paid their life savings to the lorry driver to get them safely into the United Kingdom and had stayed hidden in the back of the lorry while it drove through the port of entry and for some time afterwards, till the driver stopped and told them they were now in the United Kingdom and should leave the vehicle. He had then left them, at what turned out to be a motorway cafe on the A1 near Newark in Nottinghamshire. Thus left on their own, they approached some people in the cafe and asked to be put in touch with the police. After that they were looked after by the local police and social services and were dealt with sympathetically, but the facilities for handling such a situation in Newark are of course limited and, as is common ground, the claimant's application to the immigration authorities for asylum was not made until a few days later: on 19 May 1997, after a suitable interpreter had been found.

5. The tribunal held that as they were satisfied he had endeavoured to contact an official to claim asylum in this country immediately on being released from the vehicle in which he and his family had travelled, his claim had for the purposes of reg 70 been made "on his arrival" in the UK: see the decision notice and statement of reasons on pages 38, 42. The question I have to decide is whether they were right in law to do so. 

6. The adjudication officer's submission of 8 September 1998 at pages 47-51 contends they were not, relying in particular on case CIS 3231/97 in which the Commissioner held that a person who is smuggled into the country and then makes his claim at the immigration office a day or so later cannot be said to have done so "on his arrival" for this purpose. In response, the solicitors acting on behalf of the claimant (who have throughout done an excellent job of representing him, in his appeal to the tribunal and before me) submit that the words "on arrival" are not defined in the income support regulations and are wide enough to include a claim such as that made in this case "as soon as was reasonably practicable following his arrival in the UK". Further, the decision not to award income support to the claimant would amount to imposing a penalty on account of his illegal entry into this country as a refugee, in contravention of Article 31 of the Geneva Convention which forbids the imposition of penalties on such people provided they present themselves "without delay to the authorities" as this claimant made every attempt to do: see the submissions of 10 May 1999 at page 53. 

7. Despite these well focused submissions and all the natural sympathy to which this young family's plight entitles them, I have not found myself able to accept the arguments on their behalf, and in my judgment those of the adjudication officer (now the Secretary of State) are correct. For the reasons I attempted to give in case CIS 3867/98 where all the previous Commissioners' decisions in this area were gone into, the test of whether a claim for asylum has been made "on arrival" in the United Kingdom for the purposes of reg 70 is a purely objective and factual one. It has nothing to do with the merits of the claim for asylum itself, and the expression bears a more restricted meaning than "as soon as was reasonably practicable following arrival in the UK given the circumstances of the individual claimant" which is the way the solicitors' observations at page 53 attempt to redefine it, and the tribunal in effect applied it. 

8. In the present case there is no doubt that the actual application for asylum was made five days after the claimant had effected a de facto entry into the United Kingdom without having made any application to be admitted as a refugee on arrival at the port of entry. I follow the decision in case CIS 3231/97 in holding that those facts place this case outside the meaning of "on arrival" for the purposes of reg 70; whether that be the meaning as I sought to explain it in CIS 3867/98, or any more benevolent extension to take account of airport misunderstandings and the like, such as the Commissioner was willing to accept in the most recent case in this area, CIS 4439/98.

9. I am also unable to accept that Article 31 of the Geneva Convention provides an alternative route to a decision in favour of the claimant on the facts of the present case. Art 31 is a provision of an international treaty: it does not have direct effect in United Kingdom domestic law and I have no jurisdiction to determine its true meaning or apply it, apart from domestic legislation: cf. R(IS) 9/98 para 25. Thus even if (a) the provision of subsistence in kind by local authorities rather than cash from central government is a "penalty" within Art 31 (as the Commissioner in CIS 4439/98 seems to have been prepared to accept, though I refrain from expressing a view: the interaction of Arts 23 and 31 would I think need to be considered in a case where this question arose); and even if (b) the distinction made in reg 70 between "on entry" and "post entry" asylum applications could amount to discrimination against illegal entrants "on account of their illegal entry or presence" despite its lack of any overt regard to the legality of entry, and if (c) "coming directly" in Art 31 could include a claimant coming here not directly from the territory where his life and freedom was under threat, but overland via the territory of more than one other country in continental Europe (all I should have thought highly debatable questions on Art 31 itself), it is I think quite plain that the domestic legislation I have to apply in reg 70 cannot be construed in the way contended for here. To do so would be to read the words "on his arrival" as if they said instead "within a reasonable time after his arrival", in defiance both of the language used and of the parliamentary history considered in the earlier cases: cf. CIS 3231/97 para 11.

10.For those reasons I have to accept that the tribunal in this case misdirected themselves about the way in which regulation 70 has to be applied. I allow the appeal and substitute the decision set out in paragraph 1 above.
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