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1. This is a claimant's appeal, brought by leave of the chairman of the social security appeal tribunal, against a decision of that tribunal dated 22 February 1993 which confirmed a decision issued by the adjudication officer on 13 November 1992. My own decision is that the aforesaid decision of the appeal tribunal is not erroneous in point of law. 

2. I held an oral hearing of the appeal. The claimant attended and was represented by Mr R Goodhind, an         and a friend of the claimant. The adjudication officer was represented by Miss N Mallick, of the Office of the Solicitor to the Department of Social Security. It was a thoroughly good-humoured hearing which I personally enjoyed. Mr Goodhind presented his submission with an attractive persuasiveness that would have done credit to a trained lawyer. Miss Mallick brought to bear her own intimate acquaintance with the English law of real property. The relevant issues were fully explored by both advocates. 

3. The central facts are not in dispute. I summarise them: 

(a) The claimant was born in 1930. He lives with his wife, who does not enjoy good health. She suffers from heart trouble, diabetes and thyroid deficiency. At all material times she has been in receipt of invalidity benefit. 

(b) In October 1970 the claimant bought the house which, at all times material to this appeal, was occupied by himself and his wife as their home. (I shall refer to it simply as "the home".) That purchase was assisted by an advance of £8,550.00 from the Haywards Heath & District Building Society, secured by a mortgage dated 29 October 1970 ("the initial mortgage"). 

(c) The claimant was the principal shareholder in a private limited company ("the Company"). He earned his living as an employee of the Company. It was a trading company and employed about 45 other people. The Company banked with the Co-Operative Bank. The overdraft on that account was the subject of guarantees entered into by the claimant and his wife in June 1982. As so often happens in that type of situation, the claimant's liability to the Bank, from time to time, was secured by a charge on the home by way of legal mortgage. 

(d) A copy of the charge was put in by Mr Goodhind in the course of the hearing before me. It was typical of many, many such charges in use by banks. It acknowledged the priority of the initial mortgage. In view of the submissions made by Mr Goodhind, I set out clause 7(d) of the charge: 

"(d) The Bank may transfer the benefit of this security to any person and the total amount of the liabilities of the Mortgagor to the Bank at the time of the transfer shall be treated as principal money already due at that date." 

(e) The Company's business did not prosper. The Bank (pursuant, no doubt, to a debenture) enjoyed a floating charge over the Company's assets. The Bank put the Company into receivership in October 1985. After certain realisations, the Company's indebtedness to the Bank amounted to £58,169.04; and that was the sum which the Bank, in March 1987, demanded from the claimant pursuant to his guarantee (of sub-paragraph (c) above). That, of course, left the claimant in danger of losing his home in consequence of the Bank's legal charge. 

(f) To save his home, the claimant turned to his Building Society. On 20 March 1987 the Building Society advanced, by way of mortgage ("the final mortgage"), the further sum of £55,110. That - with about £3,000 from elsewhere - allowed the claimant to discharge in full his indebtedness to the Bank; and the Bank released its charge over the home. 

(g) In the meantime the claimant had obtained other employment. That, however, came to an end on 15 May 1991. The claimant immediately claimed income support. Income support was paid with effect from 17 May 1991. By reason of Departmental error, however, the initial mortgage was confused with the final mortgage; and the interest on the former was disallowed, whereas it was allowed in respect of the latter. On a date which does not clearly appear from the papers but which seems to have been about the turn of 1991/92, the mistake was noticed. The adjudication officer reviewed and revised the award of income support so that interest was paid in respect of the initial mortgage but disallowed in respect of the final mortgage. 

(h) The claimant carried the adjudication officer's decision of 13 November 1992 (issued subsequently to the revision referred to in sub-paragraph (g) above) to the appeal tribunal. The appeal tribunal confirmed the decision of the adjudication officer. And that is what this appeal to me is all about. Did the interest payable under the final mortgage qualify as "eligible interest" for the purposes of Schedule 3 to the Income Support (General) Regulations 1987? 

4. The definition with which we are concerned features as paragraph 7(3) of Schedule 3: 

"(3) Subject to sub-paragraphs (3A) to (6) [which are not in point in this appeal], in this paragraph 'eligible interest' means the amount of interest on a loan, whether or not secured by way of a mortgage or, in Scotland, under a heritable security, taken out to defray money applied for the purpose of - 

(a) acquiring an interest in the dwelling occupied as the home; or 

(b) paying off another loan but only to the extent that interest on that other loan would have been eligible interest had the loan not been paid off." 

5. The argument advanced on behalf of the claimant can be summarised thus: 

(a) When, in June 19882, the claimant charged the home to the Bank, the claimant parted with "an interest" in the home. 

(b) That interest passed to the Bank. 

(c) When he discharged his indebtedness to the Bank, the claimant "acquired" (?re-acquired) that interest. 

(d) The capital sum advanced under the final mortgage was wholly applied to the purpose of such acquisition. 

6. I preface my treatment of that argument by a brief word on terminology: 

(a) The word "interest" carries a variety of meanings. Apart from its most general usage ("he has an interest in history"), it has two separate specific meanings, each of which is exemplified in the definition which I have quoted in paragraph 4 above. It can mean money paid for the use of money lent. It can mean a concern or right which is enforceable in law. 

(b) "Estate" is another potentially ambiguous word. In everyday usage it means the grounds - generally spacious - in which a dwelling is situated. (In Scotland, an equivalent is "policies".) But English land law developed a highly sophisticated concept of "estates" to comprise a variety of interests in real property ("interests", of course, in the sense of the final sentence of sub-paragraph (a) above): 

"'State' or 'estate' signifieth such inheritance, freehold, terme for yeares, tenancie by statute merchant, staple, elegit, or the like, as any man hath in lands, tenements, &c." (Co. Litt. 345a) 

(c) In the context of this appeal, "legal" is also potentially ambiguous. Mr Goodhind used the phrase "legal interest" to mean an interest enforceable in a court of law; and there is nothing exceptionable in such usage. But, of course, the historical development of English law led to a dichotomy between "legal interests" and "equitable interests". That dichotomy arose because the Court of Chancery recognised -and had its own remedies for the enforcement of -a variety of rights and defences not recognised by the three courts of common law. The old time-wasting and costly separation of jurisdictions was abolished in 1875; but there remain many respects in which it is of practical importance to ascertain whether a given interest is "legal" or "equitable". 

7. That excursion into semantics will come as no surprise to the parties to this appeal. We went fully into those questions of meaning in the course of the hearing before me. I have set them out here, however, lest any other reader of this decision should consider that the inherent ambiguities have been overlooked. And I turn to Mr Goodhind's argument (summarised in paragraph 5 above). 

8. It cannot be doubted that by virtue of the legal charge the Bank enjoyed an interest recognised by and enforceable in law. That is exemplified by clause 7(d) of the charge (quoted by me in paragraph 3(d) above); for the Bank's interest under the charge was assignable. I cannot, however, endorse Mr Goodhind's submission that the claimant, by executing the charge, "parted with" that interest. It was an interest which had no existence whatever prior to such execution. It was not, accordingly, an interest which could pass from the claimant to the Bank. To put it another way: After the execution of the charge, the claimant remained the freeholder of the home along with all the rights as freeholder which he had enjoyed prior to such execution. He had placed an incumbrance upon his freehold - further to the incumbrance represented by the initial mortgage. But it seems to me to be clear that the creation of an incumbrance upon a property cannot felicitously be described as parting with an interest in that property. 

9. But the position is - in my view - even clearer when one looks at the eventual discharge of the incumbrance. The definition in paragraph 7(3) of Schedule 3 to the General Regulations goes beyond the mere reference to "an interest in the dwelling occupied as the home". The loan in question must be "taken out to defray money applied for the purpose of acquiring" the relevant interest; and, in the context of this appeal, "acquiring" cannot be too strongly stressed. When the claimant discharged his indebtedness to the Bank and thereby obtained the release of the charge, he "acquired" nothing at all. In argument before me, Mr Goodhind eventually conceded that the effect of those transactions was that the Bank's interest under the legal charge "ceased to exist". That is - as I see it - an accurate analysis. The Bank's interest was brought into existence by the execution of the charge. That interest was wholly extinguished when the charge was released. As between the parties, no interest "passed" one way or the other at any stage. It follows, of course, that the interest payable by the claimant under the final mortgage cannot be brought within the definition of "eligible interest". 

10. Before us at the hearing was decision on Commissioner's file CIS/042/1992 (to be reported as R(IS) 18/93). The Commissioner (not myself) discussed submissions and reached conclusions similar to those discussed and reached by me in this decision. Mr Goodhind, however, sought to distinguish that case by emphasising that - 

(a) in that case the relevant security was effected by the mere deposit with the bank of the land certificate relating to the claimant's home; whereas 

(b) in the present case the security was effected by the execution of a formally drawn up legal charge. 

For my part, I cannot see how that difference in the facts affects the issues of principle involved. It is well settled that a mere deposit of title deeds as security for a loan constitutes an equitable charge on the relevant land (see, for example, Matthews v Gooddav (1861) 31 LJ Ch 282). Such charge, of course, confers fewer rights and powers upon the chargee than are enjoyed where the charge is by way of legal mortgage. But what I have said in paragraphs 8 and 9 above about the total absence of the passing of any interest, one way or the other at any stage, is equally valid in respect of both types of security. 

11. In paragraph 12 of CIS/042/1992 the Commissioner essayed a definition of "interest" as used in paragraph 7(3)(a) of Schedule 3: 

"I hold, as a matter of construction, that 'interest' means either a freehold or leasehold interest or some lesser interest such as an interest of a tenant in common or joint tenant. The mere deposit of the title deeds does not, in my judgement, create an 'interest in the dwelling occupied as the home' ." 

I respectfully offer two comments: 

(a) The very wording of the first of those sentences shows that the Commissioner was not attempting to propound an exhaustive definition. (Such attempts are, in any event, seldom advisable.) For my part, I am content that where other "interests" arise, they should be considered on their merits. Easements, for example, are sui generis. If a freeholder borrows money in order to purchase the grant of an easement in favour of his dominant tenement, I should certainly wish to hear argument before deciding that the interest on that loan was not "eligible interest". 

(b) The second sentence of the passage quoted by me above must be read in its context. The deposit of the land certificate manifestly gave the bank some interest in respect of the claimant's home. But the sentence which precedes and the sentence which follows the passage quoted make quite clear that - 

(i) the Commissioner was concentrating upon the meaning to be given to "interest" for the purposes of paragraph 7(3)(a); and 

(ii) the Commissioner had not lost sight of the significance of the word "acquiring". 

12. Miss Ma11ick referred me to decision on Commissioner's file CIS/802/1992. That decision barely extends to a second page and obviously was not intended to establish any precedent. Indeed, it cannot be fully comprehended without the submission made to the Commissioner by the adjudication officer then concerned. A copy of that submission was before me. In 1982 that claimant had purchased his home with the help of a building society mortgage. He and his then partner moved in; and until Easter 1988 his partner contributed to the mortgage interest payments. The couple then separated. In 1989 the claimant obtained a further loan (£7000) with which he bought out such equitable interest as the partner had acquired in the home. It was decided that the interest on that loan was not "eligible interest". The reasoning appears to have been that, since the claimant had in 1982 acquired the full interest in the property, there was no further interest that he could acquire subsequently. I cannot say that I myself find that reasoning conclusive. I should certainly wish to hear argument as to the bearing of paragraph 7(3)(a) upon the following situation: 

(a) X acquires the freehold of Whiteacre. 

(b) At a later date X conveys or otherwise transfers to Y an interest in Whiteacre which falls short of the entire freehold. 

(c) At a date thereafter X borrows money which he applies to the purpose of re-acquiring the interest conveyed or transferred as in (b). 

Those hypothetical facts are not, of course, on a par with the facts in the appeal before me. I say no more as to them. I would suggest, however, that CIS/802/1992 be not invoked as a precedent, a purpose for which it was manifestly never intended. 

13. Both the claimant and Mr Goodhind have prayed in aid the "spirit" of the relevant legislation. The intention - it is urged - is that indigent claimants should be allowed to keep a roof over their heads. That - I am afraid - is a gross over-simplification both of the intention of Parliament and of the clear wording of the legislation. I give an illustration: 

(a) A man wishes to take his wife and children on a prolonged trip round the world. 

(b) In order to finance that trip, he obtains an advance of £10,000 secured by a mortgage on his home. 

(c) At a later date that man falls upon hard times; and the mortgagee threatens proceedings for repossession. 

Is it really to be argued that Parliament ever intended - or that the legislation has ever provided - that the interest under that mortgage (or under a subsequent mortgage obtained so that that first mortgage might be paid off) should be met from public funds - ie out of money furnished by the taxpayers? I have no wish to sound harsh. But although the transactions of 1987 (see paragraph 3(e) and (f) above) were, prima facie, directed to the preservation of the claimant's home, at the causal root of the final mortgage lay the Company's unsuccessful trading and its consequent indebtedness to the Bank. 

14. The claimant's appeal is disallowed. 

(Signed) J Mitchell 

Commissioner 
Date: 13 January 1994

