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1. The appellant's appeal is allowed. The decision dated 17 December 1992 of the Middlesbrough social security appeal tribunal is erroneous in point of law and I set it aside. The appeal is referred to a differently constituted social security appeal tribunal for determination in accordance with the directions given in paragraphs 26 to 29 below (Social Security Administration Act 1992, section 23(7)(b)).

The background 

2. On 31 October 1986 the appellant signed an A1 supplementary benefit claim form on behalf of her husband, the claimant. The declaration over the signature reads "As far as I know, the information on this form is true and complete. I claim supplementary benefit". On 25 November 1986 the appellant was appointed by the Secretary of State under regulation 26 of the Supplementary Benefit (Claims and Payments) Regulations 1981 to exercise any rights which the claimant might have under the Supplementary Benefits Act 1976 and to receive and deal with any sums payable to him, because the claimant was unable to manage his own affairs. On the same date she countersigned another box on the form A1 which had been signed by an interviewing officer. The statement in the box reads "I read back to the claimant the entries I made on this form based on the information he or she supplied. The claimant agreed they were correct." On the A1 form the claimant's sources of income from specified benefits (not including war pension) were listed as invalidity benefit, attendance allowance and rent rebate. The "no" box was ticked in answer to the question whether there was any other money coming in, such as other benefits or pensions. On 25 November 1986 the adjudication officer awarded the claimant supplementary benefit from and including 9 October 1986, on the basis of the information given on the A1 form. It is now agreed that from a date prior to 9 October 1986 the claimant was in receipt of a war disablement pension at a rate sufficient to wipe out his entitlement to supplementary benefit and that the appellant knew of his receipt of that income.

3. On 18 February 1987 the appellant signed an A2 form on behalf of the claimant, under the declaration "As far as I know, the information on this form is true and complete". She wrote "I have signed the form on behalf of my husband as I have a pink form stating I have the right to act on his behalf. The book are in my name." In answer to the question whether the claimant got any benefits or pensions including war pension, only invalidity benefit and attendance allowance were listed. The "no" box was ticked in answer to the question about other money coming in.

4. No forms seem to have been completed before the change from supplementary benefit to income support, and under the Income Support (Transitional) Regulations 1987 no claim for income support would have been necessary. On 18 February 1988 the adjudication officer awarded the claimant income support from and including 8 April 1988. On 4 January 1990 the appellant signed an A2 form as appointee for the claimant, under the declaration "I declare that the information I have given on this form is correct and complete". The answer to the question about benefits including war pension was left blank, apart from some reference to attendance allowance and invalid care allowance.

5. On 12 Apri1 1991 the appellant telephoned the income support section of the local office of the Department of Social Security and reported that the claimant was in receipt of a war pension which did not seem to have been taken into account in his income support assessment. On 13 February 1992 the adjudication officer made decisions reviewing the awards of supplementary benefit from and including 9 October 1986 and of income support from and including 8 April 1988, on the ground that the awards were made in ignorance of a material fact. The revised decisions were that benefit was not payable. An overpayment of supplementary benefit of £1164.32 for the period from 9 October 1986 to 13 April 1988 was found to be recoverable from the appellant under section 53 of the Social Security Act 1986 because she had failed to disclose the material fact that the claimant was in receipt of a war disablement pension. An overpayment of income support of £1204.08 for the period from 8 April 1988 to 1 November 1990 was found to be recoverable from the appellant for the same reason. The period of the overpayment appears to have stopped at 1 November 1990 because arrears of war disablement pension were due from 8 November 1990 and were reduced to take account of the overpayment of income support. The decisions made as the basis of that reduction are not the subject of the present appeal. Nor is there now any dispute about the propriety of the review decisions or, apparently, about the amounts of the overpayments sought to be recovered. 

6. An appeal against the overpayment decisions was made on the appellant's behalf by Mrs L Bowden of Middlesbrough           . The main points made in the letter dated 2 March 1992 were: that it was a visiting officer who had called annually for many years who suggested that the claimant should apply for a war disablement pension after he had had a colostomy operation and that the appellant left a telephone message at the Department of Social Security to thank him when the pension came through; that the appellant recalled completing various forms declaring the receipt of the pension; and that in October 1990 she telephoned the Department to ask why there was no mention of the pension when the claimant's income support had increased. At the first hearing before the appeal tribunal on 3 November 1992 the adjudication officer's representative said that she wished to change the ground for recovery from failure to disclose to misrepresentation of a material fact. Accordingly, there was an adjournment for a new written submission on behalf of the adjudication officer to be prepared. That submission referred to the statements detailed above. 

7. At the new hearing on 17 December 1992, the adjudication officer's representative effectively relied on the points made in the written submission and Mrs Bowden relied on a written submission making the same points as in the letter of 2 March 1992. According to the chairman's note of evidence, the appellant gave evidence that a girl came once a year before they claimed supplementary benefit, that she did not mention the war disablement pension on the forms because she did not think that they could touch it and that she did subsequently fill in two forms in which she mentioned the pension. The note of evidence then, after noting that the adjudication officer's representative relied on misrepresentation rather than failure to disclose because the appellant had taken the positive step of ticking boxes and signing statements, records the submission of Mrs Bowden that the appellant had made two declarations referring to the war pension and had a visitor from a department in the local office. The note continues: 

"Even if Invalidity Benefit Section were the Department who received the documents it was sufficient notice to the Supplementary Benefit Department. What was reasonable in the circumstances had to be considered. She contended that the Department was relying upon 2 claim forms and she did not consider that was sufficient if her client's evidence was to be accepted. She contended that the evidence not being contradicted by the Department and the Department had not produced a file of the claimant's to be examined." 

The appeal tribunal's decision 

8. The appeal tribunal decided against the appellant and found that the total overpayment of £2368.14 was recoverable from her. Its findings of fact detailed the misrepresentations made on the forms and concluded that the first time that the appellant informed the appropriate department of the receipt of the war pension was on 12 April 1991. Its reasons for decision were as follows: 

"The Tribunal carefully considered the representations of the parties. They were satisfied that if a payment was to 

be recovered then as shown in the submission the correct person from whom the recovery should be made was the claimant's appointee [the appellant]. This is by virtue of section 53 of the 1986 Act. The Tribunal noted the forms which had been completed by the claimant's appointee and also her statement that she had completed the 2 other forms subsequent dates, they were satisfied however that if in fact these forms were completed they related to Invalidity Benefit and therefore did not constitute notice to the Supplementary Benefit or Income Support Department. The Tribunal also noted that the claimant was particularly vague about the visits which she said were made on a yearly basis but it did appear that if these took place these also came from the Invalidity Benefit Department. The claimant was also particularly vague on dates. The Tribunal also noted that the Presenting Officer had not used the claimant's file as a record. 

The Tribunal were therefore satisfied that on the balance of probability and in the particular circumstances that the claimant's appointee by stating that the claimant had listed the claimant's income and then stated that he had no other income were misrepresenting the true facts because the claimant was in receipt of War Disablement Pension which had not been disclosed. It was the responsibility of the claimant's appointee to disclose this but she had misrepresented that the claimant was in receipt of this pension. This misrepresentation continued until it was disclosed on 4 April 1991 and as a result the overpayment assessed by the Adjudication Officer was made. This was a direct result of the misrepresentation and is therefore recoverable from the claimant's appointee." 

Subsequent Proceedings 

9. Mrs Bowden's application on the appellant's behalf for leave to appeal to the Commissioners was granted by a Commissioner on 16 August 1993. The grounds were that the appeal tribunal's findings that any forms in which the receipt of the war disablement pension was disclosed related to invalidity benefit and that the visitor was from the invalidity benefit section were based on assumptions rather than evidence. The adjudication officer's representative did not have the claimant's file at the hearing and thus could not produce any evidence in contradiction of the claimant's verbal evidence. Nor was there any finding on whether the visiting officer suggested the making of the claim for war disablement pension. 

10. The adjudication officer initially, in the submission dated 8 September 1993, did not support the appeal. It was said that it was open to the appeal tribunal to accept the hearsay evidence that the forms and visits related to invalidity benefit, having carefully weighed up its probative value. However, the Commissioner who was then dealing with the appeal issued a direction on 17 August 1994, drawing attention to the decision (handed down on 7 July 1994) of the House of Lords in Plewa v Chief Adjudication Officer [1995] AC 249, which showed that the appeal tribunal had, in relation to the period prior to 6 April 1987, applied the wrong section of the wrong Act. The Commissioner also drew attention to other grounds on which the appeal tribunal might have erred in law. He directed an oral hearing of the appeal in order to hear legal argument on the question whether the overpayment was recoverable from the appellant, or only from the claimant, since as appointee anything that she did had the same effect as if done by the claimant in person. Fortunately, the appellant was able to secure the assistance of the Child Poverty Action Group in obtaining further legal representation, but not in time for the oral hearing to go ahead on the date originally fixed. 

11. The oral hearing took place on 13 March 1995. The appellant was represented by Miss Beverley Harris of counsel and Miss Ogilvy-Webb of the Child Poverty Action Group. The adjudication officer was represented by Mr James Latter of counsel. Each representative drew persuasively on principle and dealt clearly and succinctly with the issues raised. For that I am grateful, although it did not make the choice between the competing principles any easier. 

Was the appeal tribunal's decision erroneous in point of law? 

12. It is now a matter of agreement that the appeal tribunal erred in law in applying section 53 of the Social Security Act 1986 to overpayments incurred before 6 April 1987. Although the appeal tribunal applied the rule then laid down by the Court of Appeal in Secretarv of State for Social Security v Tunnicliffe [1991] 2 All ER 712, that rule has now been revealed to have been wrong by the decision of the House of Lords in the Plewa case. In relation to overpayments incurred before 6 April 1987, the proper test of recoverability is supplied by section 20 of the Supplementary Benefits Act 1976. Although the substance of the test is the same (misrepresentation or failure to disclose), Plewa makes it clear that an appellant is entitled to have a case expressly determined under the correct legislation. It might be possible to regard the appeal tribunal as having made two decisions, one on the recoverability of supplementary benefit and one on the recoverability of income support, the second of which was unaffected by Plewa because all the payments and the misrepresentation of 18 December 1987 were made after section 53 of the 1986 Act came into force. However, that is somewhat artificial, especially as the appeal tribunal attached the expenditure on supplementary benefit single payments to the expenditure on income support in explaining the total amount of the overpayment. I am satisfied that this error of law affects the entire decision of the appeal tribunal. 

13. Since that is a sufficient reason to set the appeal tribunal's decision aside, I do not need to go into any detail on the points made on behalf of the appellant about the appeal tribunal's findings on whether forms mentioning the war pension were invalidity benefit forms and on whether a visiting officer was from the invalidity benefit section of the local office. Mr Latter made an open submission in relation to those points. I consider that the appeal tribunal's findings of fact were inadequate, in that it is not apparent from the record of the decision or the chairman's note of evidence what was the evidence on which its findings were based. In so far as the appeal tribunal may have accepted the assertions of the adjudication officer's representative that visits were made by an officer from the invalidity benefit section, it breached the principle laid down in paragraph 5 of Commissioner's decision R(SB) 10/86. Those are additional reasons for setting the appeal tribunal's decision aside. 

The liability of appointees 

14. However, in order to give directions to the new appeal tribunal which must rehear the appeal I do have to deal with the issue on which the discussion at the oral hearing centred, whether there can be recovery from an appointee personally under section 20 of the Supplementary Benefits Act 1976 ("section 20") or section 53 of the Social Security Act 1986 ("section 53"). Section 20, so far as relevant, provided: 

"(1) If, whether fraudulently or otherwise, any person misrepresents, or fails to disclose, any material fact, and in consequence of the misrepresentation or failure-- 

(a) the Secretary of State incurs any expenditure under this Act; or 

(b) any sum recoverable under this Act by or on behalf of the Secretary of State is not recovered; 

  

the Secretary of State shall be entitled to recover the amount thereof from that person." 

Section 53, so far as relevant, provided as follows when it came into force on 6 April 1987: 

"(1) Where it is determined that, whether fraudulently or otherwise, any person has misrepresented, or failed to disclose, any material fact and in consequence of the misrepresentation or failure--

(a) a payment has been made in respect of a benefit to which this section applies; or 

(b) any sum recoverable by or on behalf of the Secretary of State in connection with any such payment has not been recovered, 

the Secretary of State shall be entitled to recover the amount of any payment which he would not have made or any sum which he would have received but for the misrepresentation or failure to disclose. 

(2) An amount recoverable under subsection (1) above is in all cases recoverable from the person who misrepresented the fact or failed to disclose it. 

(4) Except where regulations otherwise prescribe, an amount shall not be recoverable under subsection (1) above or regulations under subsection (3) above unless the determination in pursuance of which it was paid has been reversed or varied on an appeal or revised on a review." 

On 6 April 1990, a new subsection (lA) was inserted and subsection (4) was amended, so that those provisions were as follows: 

"(lA)Where any such determination as is referred to in subsection (10) above is made on an appeal or review, there shall also be determined in the course of the appeal or review the question whether any, and if so what, amount is recoverable under that subsection by the Secretary of State. 

(4) Except where regulations otherwise prescribe, an amount shall not be recoverable under subsection (1) above or regulations under subsection (3) above unless-- 

(a) the determination in pursuance of which it was paid has been reversed or varied on an appeal or revised on a review; and 

(b) it has been determined on the appeal or review that the amount is so recoverable."

15. Miss Harris's submission was that, where a person who has been appointed to act for a claimant by the Secretary of State under regulation 26 of the Supplementary Benefit (Claims and Payments) Regulations 1981 or regulation 33 of the Social Security (Claims and Payments) Regulations 1987 misrepresents a material fact, that misrepresentation is made by the claimant and the claimant alone. She relied on the following statement in paragraph 6 of Commissioner's decision CWG 6/50: 

"But when an agent is appointed by the Minister under Regulation 17 [of the National Insurance (Claims and Payments) Regulations 1948] to act on the claimant's behalf, that agent stands in the claimant's shoes for all purposes relating to claiming and obtaining payment of benefit. Anything the agent does in relation to those matters counts in law as if it were done by the claimant in person."

Subsequent cases on delay and good cause have contrasted the special position of an appointee with that of a person who acts on behalf of a claimant without a formal appointment, whose acts are not attributed to the claimant (R(SB) 9/84, R(P) 2/85 (paragraph 17(6)) and CIS/812/1992). Miss Harris also relied on Commissioner's decision R(SB) 28/83, in which a failure to disclose material facts by the receiver appointed for the claimant by the Court of Protection was held to make an overpayment recoverable from the claimant (or rather, the claimant's estate following his death). She submitted that the Commissioner's remarks in paragraph 12 showed that his view was that the personal representative could not have been liable in a personal capacity to recovery under section 20. A person appointed by the Secretary of State should be in the same position, so that a misrepresentation by the appointee in that capacity would make an overpayment recoverable only from the claimant. There were, she said, good policy reasons for not allowing recovery from an appointee personally in such circumstances. Otherwise the risks, where by definition the claimant might well not be able to give full or reliable instructions, would be so great that people would be deterred from being appointed to act for claimants who needed assistance. She accepted that "ordinary" third parties were not protected in that way, as had been stressed by Lord Woolf in Plewa, but argued that their remedy was to obtain a formal appointment. 

16. Miss Harris submitted that the references in the legislation to "any person" and the express provision in section 53(2) did not point against the claimant, because her argument had the effect that the person who made the misrepresentation was the claimant, and not the appointee. That, she said, was consistent with regulation 33(3) of the Social Security (Claims and Payments) Regulations 1981 and its supplementary benefit counterpart, which provided: 

"(3) Anything required by these regulations to be done by or to any person who is for the time being unable to act may be done by or to the receiver, tutor, curator or other guardian, if any, or by or to the person appointed under this regulation or regulation 43 (disability living allowance for a child) and the receipt of any person so appointed shall be a good discharge to the Secretary of State for any sum paid."

Miss Harris submitted that the recent Commissioner's decision CIS/734/1992 was wrongly decided, both in holding that a failure to disclose by an appointee could not be imputed to the claimant or her estate and in holding that in those circumstances an overpayment would be recoverable from the appointee personally. She also submitted that CG/65/1989 should not be followed in its assumption that there could be recovery from an appointee personally. 

17. Mr Latter took his stand firmly on the words of the legislation. Both section 20 and section 53 allowed recovery from "any person" and section 53(2) expressly provided that "in all cases" an overpayment was recoverable from the person who misrepresented the fact in question or failed to disclose it. He submitted that these words clearly had the effect that recovery was allowed from an appointee who made a misrepresentation or failed to disclose a material fact, notwithstanding that it might be available in the alternative against the claimant. Such clear words could only be disregarded in compelling circumstances, which did not exist in the case of appointees. The potential liability of "third parties" was central to the House of Lords , decision in Plewa and there was no justification within the terms of the legislation for treating appointees any differently. The legislature could have protected appointees, but it did not. In any case, it would be odd to protect appointees but not others who act on behalf of claimants out of the goodness of their hearts. Mr Latter submitted that the cases on delays and good cause were of no assistance because they dealt with a different question, whether the claimant was bound by the acts of an appointee, and did not deal with the question of whether an appointee could be protected from liability. He relied on the assumption in CG/65/1989 that there could be recovery from an appointee personally, if the appointee did make a misrepresentation or fail to disclose a material fact. He accepted that it was arguable that CIS/734/1992 was wrongly decided in holding that there could be no recovery from the claimant by reason of an appointee's misrepresentation or failure to disclose, but submitted that the decision was correct in holding that there could be recovery from the appointee. In relation to R(SB) 28/83, Mr Latter submitted that the Commissioner there was only concerned with the recovery sought against the claimant and his estate after his death. The Commissioner was not required to consider whether recovery could also have been sought against the personal representative in a personal capacity. 

18. I have found this a matter of extreme difficulty. On the one hand are the express references in the legislation to "any person" and to recoverability "in all cases" from the person who made the misrepresentation or failed to disclose, with no particular reason to construe the legislation narrowly or technically where by definition the concern is with benefit which ought not to have been paid out. On the other hand are the breadth of the principle lying behind the Commissioners' decisions on appointees and good cause and the need for clarity before an overpayment should be found to be recoverable from a person other than the beneficiary. Almost every argument that can be put forward on one side is balanced by a counter-argument on the other. I have concluded against Mr Latter's submissions for the adjudication officer. The simplest method of explanation is for me to set out what I consider the legal position to be. 

19. I start from a point which is agreed, and is clearly supported by authority. That is that, under both section 20 and section 53, if an appointee makes a misrepresentation of material fact or fails to disclose a material fact, a resulting overpayment is recoverable from the claimant. That was the result in R(SB) 28/83 where the failure to disclose material facts was that of the receiver appointed by the Court of Protection to deal with the claimant's benefits, amongst other things. In the circumstances, the Commissioner was not prepared to find that the claimant personally had sufficient knowledge of his assets in order to have failed to disclose the material facts. The receiver did know of the assets, and knew or ought to have known of the receipt of supplementary benefit and therefore disclosure by him was reasonably to be expected. In that case recovery was sought from the claimant (who died after the appeal to the Commissioner had been made). The Commissioner held that the overpayment was recoverable from the claimant's estate because the receiver, in failing to disclose the claimant's assets, was acting on his behalf as an agent. 

20. The same result must follow where a person appointed by the Secretary of State is concerned, rather than a receiver appointed by the Court of Protection. That was the basis of the old case of R(P) 1/56. There the claimant went into hospital and was not in full control of his mental faculties. His son continued to cash his orders for payment of retirement pension and did not disclose that the claimant was in hospital. At the time, the legislation required repayment of overpaid benefit unless "the person concerned" had acted in good faith in all respects as to the obtaining and receipt of benefit. The Commissioner said that if the son had been appointed to act for the claimant by the Minister any lack of good faith in the son would have been imputed to the claimant. He relied on the principle laid down in CWG 6/50 (and cited to me in this case) that: 

"when an agent is appointed by the Minister ... to act on the claimant's behalf, that agent stands in the claimant's shoes for all purposes relating to claiming and obtaining payment of benefit. Anything the agent does in relation to those matters counts in law as if it were done by the claimant in person." 

The Commissioner held that in the circumstances the son had in effect been appointed as an agent by the claimant and stood in the claimant's shoes just as if he had been appointed by the Minister. In relation to section 20 and section 53, a Commissioner has very recently expressly decided in CIS/649/1993 that a failure to disclose material facts by an appointee was a ground for recovery from the claimant's estate. 

21. Although the Commissioner who decided R(SB) 28/83 did not spell out all the steps by which he reached his conclusion, I think that he must have adopted something like the CWG 6/50 principle. That is because in order to ground recovery from the claimant or his estate under section 20 (or under section 53 in view of subsection (2)) it must be shown that the claimant misrepresented or failed to disclose a material fact. It would not have been enough for the receiver's failure to disclose to have been done while acting for or on behalf of the claimant. The failure had to be attributed to the claimant so that it could be said that the claimant had failed to disclose a material fact. Otherwise the statutory test would not have been satisfied. 

22. It seems to me that if, when an appointee acting in that capacity misrepresents or fails to disclose a material fact, it is as if the claimant personally has misrepresented or failed to disclose the fact, it cannot at the same time be said that the appointee personally has misrepresented or failed to disclose the fact. Mr Latter's submission is of course to the contrary. He points to the plain and commonsense point that the appointee is a person who has misrepresented or failed to disclose the fact. However, in the light of the agreed effect of an appointee's misrepresentation or failure to disclose on the claimant's liability to repay overpayments, the position argued for by Mr Latter is in fact quite sophisticated. It involves the appointee at one and the same time acting in the capacity of appointee, whose acts and omissions are regarded as done by the claimant, and in a personal capacity, in which the selfsame acts and omissions are regarded as done by the appointee. I consider that that is too sophisticated an analysis. When an appointee acting in the capacity of appointee misrepresents or fails to disclose a material fact, the person who misrepresents or fails to disclose is the claimant and not the appointee. That of course is not to say that a person who is a claimant's appointee may not, when acting in a personal capacity, misrepresent or fail to disclose material facts relating to the claimant's benefit, and thus come within the scope of section 20 or section 53. 

23. On the approach adopted in the previous paragraph, the express words of section 20 and section 53 do not pose a problem. For then in the circumstances envisaged the person who misrepresented or failed to disclose the material fact, and who could be made liable to make recovery, would be the claimant, not the appointee. Nor is my conclusion contrary to anything said by the House of Lords in Plewa. It is true that the realisation that section 20 and section 53 had the potential effect of making overpayments recoverable from third parties was central to that decision. And at [1995] AC 257, Lord Woolf says that "it is not unreasonable to suggest that the third party might not even have been prepared to act on behalf of a claimant if he had known that he could incur a personal obligation". However, Lord Woolf was not considering the special circumstances of a person appointed to act for the claimant by the Secretary of State under the relevant legislation, nor does it appear that those special circumstances were drawn to their Lordships' attention in the course of argument. Mr Latter pertinently asked why appointees should be exempted from the general liability of third parties confirmed in Plewa. The answer, in my view, lies in the imputation of an appointee's acts and omissions to the claimant, which enables recovery from the claimant or the claimant's estate in the event of misrepresentation or failure to disclose by the appointee. No such imputation would be made in the case of an "ordinary" third party. The effect of my conclusion is that when acting in the capacity of appointee a person is not a third party. Acts and omissions done in that capacity are the claimant's acts and omissions. 

24. I should deal with the Commissioners' decisions based on an assumption contrary to the conclusion which I have reached. I would not be surprised to learn that there are many more such decisions than those referred to in the submissions to me, but I can only mention those which have come to my attention. In CG/65/1989 recovery was sought from the claimant in the first instance and in addition from two solicitors who were alleged to have been appointed by the Secretary of State to act for the claimant. The appointment was disputed by the solicitors. The appeal tribunal decided that the overpayment was recoverable, but did not say who from. That manifestly was an error of law. Although the Commissioner apparently agreed with the statement in paragraph 17(6) of R(P) 2/85 that the acts of an appointee are treated as those of the claimant, he contemplated the possibility of recovery from an appointee for failure to disclose where the appointee knew the material fact and disclosure was reasonably to be expected from him, in addition to a right of recovery against the claimant. However, the precise point seems to have been more a matter of assumption than a conclusion on fully argued-out submissions. I do not regard the decision as in any way determining the issue now before me. In contrast, the decision in CIS/734/1992 is directly contrary to the conclusion which I have reached. But the decision was based on the proposition that, because of the claimant's mental incapacity which made the appointment necessary, any failure to disclose a material fact by the appointee could not be imputed to the claimant. Therefore, it was said, recovery from the claimant's estate was not possible. That conclusion seems to me to take insufficient account of the actual result of R(SB) 28/83. Accordingly, I think that that part of the decision should not be followed. If the basis is flawed in that way, that also undermines the Commissioner's further conclusion that if the alleged overpayment was recoverable at all, it was recoverable from the person who was the appointee in a personal capacity. I consider that that conclusion is wrong and I decline to follow it. That is on the basis of the reasoning I express above and, although this has very small weight, the surprise that the Commissioner who decided R(SB) 28/83 did not mention a possible personal liability of the receiver under section 20 if such a liability existed. I do note, in addition, that what the Commissioner did not decide in CIS/734/1992 was that an overpayment resulting from failure by an appointee to disclose a material fact could be recoverable from both the claimant and the appointee personally. 

25. At the oral hearing, I indicated that if I decided against Mr Latter on the question of the liability of an appointee I would be able to give the decision which the appeal tribunal should have given. After further reflection, I have concluded that I should not, for reasons which will appear from the directions which I shall give to the new appeal tribunal. Accordingly, the decision of the appeal tribunal dated 17 December 1992 is set aside as erroneous in point of law and the appeal is referred to a differently constituted social security appeal tribunal for determination in accordance with the following directions. 

Directions to the new appeal tribunal 

26. There must be a complete rehearing on the evidence presented and the submissions made to the new appeal tribunal. The new appeal tribunal must apply the decision of the House of Lords in Plewa. It must identify the portion of the alleged overpayment incurred before 6 April 1987 and apply section 20 to that portion. In addition, it must, according to Lord Woolf's summary of the position at [1995] AC 260, apply section 20 to such part of the alleged overpayment incurred from 6 April 1987 onwards as was a consequence of a misrepresentation or failure to disclose a material fact made before that date. Section 53 applies only where both the alleged overpayment was incurred on or after 6 April 1987 and the misrepresentation or failure to disclose was made on or after 6 April 1987.

27. The new appeal tribunal must apply the principle of law expressed in paragraph 22 above, with the result that if the appellant made any misrepresentations of material fact in her capacity as appointee of the claimant, those misrepresentations are to be treated for the purposes of section 20 and section 53 as made by the claimant and not by the appointee personally. In the present case, it seems that the only potential misrepresentation which was not clearly made by the appellant expressly in the capacity of appointee of the claimant was the very first declaration on the A1 form signed on 31 October 1986. At that date, according to the form BF56 now produced, the appellant had not been appointed to act for the claimant by the Secretary of State. Thus any misrepresentation made by the appellant at that date would not be imputed to the claimant and would be treated as having been made by the appellant personally. However, on the date of the appointment, 25 November 1986, the appellant countersigned that entries on the A1 form had been read over to her and that the information in them was correct. There are some crosses against various parts of the A1 form which suggests the possibility that some of the entries were not made until the visit of the officer to the appellant's home on 25 November 1986. Also, the adjudication officer's decision awarding supplementary benefit was not made until 25 November 1986. It might be the case that the representation which led to the payment of benefit was that made on 25 November 1986, which in a sense superseded that made on 31 October 1986. The new appeal tribunal will have to investigate these matters and make the necessary findings of fact. The effect of regulation 6 of the Income Support (Transitional) Regulations 1987 on the appellant's appointment by the Secretary of State under regulation 26 of the Supplementary Benefit (Claims and payments) Regulations 1981 should also be noted. 

28. If the new appeal tribunal concludes that all the relevant alleged misrepresentations or failures to disclose were made by the appellant in the capacity of appointee for the claimant it must decide that no overpayment is recoverable from the claimant under section 20 or section 53. Should that be the end of its decision, so that it would be left to the adjudication officer to start new proceedings to determine whether an overpayment is recoverable from the claimant (with the problems which might then arise under section 53 as to compliance with subsections (1A) and (4))? I have concluded that it need not be. Provided that in good time before the rehearing the adjudication officer gives notice that he wishes to have it determined whether or not an overpayment is recoverable from the claimant, so that the appellant, in her capacity as the claimant's appointee, has a fair opportunity to deal with the altered case, the new appeal tribunal should determine that question as part of the present proceedings. The general principle must be that a decision about recoverability of an overpayment under section 20 or section 53 must be directed against a particular person. A decision merely that an overpayment is recoverable is not a complete decision (see CG/65/1989). Ordinarily, if an adjudication officer determines that an overpayment is recoverable from one person, on appeal it cannot be determined that the overpayment is recoverable from some different person. That course can only be pursued by the making of a fresh decision against that different person. However, I am satisfied that that result does not follow in the case of misrepresentation or failure to disclose by an appointee where the question is whether the same act or omission should be treated as done by the appointee or by the claimant. In both cases, whether there has been a misrepresentation or a failure to disclose must be tested according to the appointee's own knowledge and circumstances (see R(SB) 28/83) and the same evidence will be relevant. 

29. In considering any misrepresentations or failures to disclose alleged to have been made by the appellant, whether in relation to the seeking of recovery against her personally or against the claimant, the new appeal tribunal must take into account whatever evidence is given by the appellant about what occurred on visits from various officials and about what was disclosed on various forms or in telephone calls, along with any evidence submitted by the adjudication officer relating to those issues. It appears from the letter dated 14 September 1994 from Mr Cousley of the Office of the Solicitor to the Department of Social Security that new evidence is available from officers of the War Pensions Agency and of the Department. Copies of all the relevant documentary evidence and an indication of what witnesses might be able to give evidence in person should be provided in good time in advance of the rehearing, together with a fresh submission by the adjudication officer. Any sets of Departmental casepapers relating to the claimant and the appellant, covering supplementary benefit, income support and invalidity benefit (some at least of which Mr Latter had with him at the oral hearing before me) should be available in the possession of the adjudication officer's representative at the rehearing. The assessment of the relevant evidence and the making of the necessary findings of fact will be a matter for the new appeal tribunal and I should give no more directions on that topic. The new appeal tribunal must apply the well-established principles of law relating to misrepresentation and failure to disclose material facts to whatever findings of fact it makes. 

 

(Signed) J Mesher
Commissioner 

Date: 27 March 1995 

